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OPINION NO. 351 

ADOPTED BY THE COMMITTEE ON LEGAL ETHICS 
OF THE LOS ANGELES COUNTY BAR ASSOCIATION 
{SEP!EMBER 11, 1975) 

j .\ ADVERTISING**BUSINESS ACTIVITIES-ENGAGING 

IN ANOTHER OCCUPATION^SOLI CITATION. A 

, member of the State Bar of California who 
j is also a Certified Public Accountant may 
practice both professions, provided each 
is conducted at a separate location and 
in both practices he adheres to the stand¬ 
ards governing members of the -State Bar of 
California. (L.A. Opinion 285 disapproved.) 

Rules interpreted: Rules of Professional 

Conduct, 

Rules 2-101, 2-103, 

2-104, 2-106. 

. Code of Professional Responsibility 
DR 2-102(A), (E), 2-103, 2-105. 


A member of the State Bar of California who is also a 

' . ' ’ • . / 

Certified Public Accountant inquires about the propriety 
of dual practice under these circumstances: He is associat¬ 
ed with a law firm, not a partner; his name is not in the 
firm name but appears on the firm's letterhead. "He is also 
one of two .partners in a firm of CPA's, hd presumably 
both names are in the firm name. The two practices are com¬ 
pletely independent; but both offices are in the same build¬ 
ing; law firm on the first floor, accounting office on the 

j "3 " m 

second floor .} On the. miildirtg directory', the iiame of the 
dual practitioner appears under each firm name. The dual 
practitioner jLnt,ends to work three days a week for the CPA 
firm, two days a week for the law firm; He states that 
there is no feeding of clientsibetween firms, no clients 
represented by both firms, and no crossover of clients 
between .firms. Clients who know that the inquirer is a , 
dual practitioner have been advised that the only services 
rendered to them will be those of the one profession the 






client originally sought out. 

The most common objection to the dual practi«^ 
and accountancy is that the CPA practice will feed the law 
practice, an indirect form of soliciting and. advertising, 

Rule 2-101 (former Rule 2a). Ora those grounds, this Committee 
has said it is impermissible for ’'Attorney at Law" to be 
immediately followed by "Certified Public Accountant" on 
a lawyer's professional card or letterhead (L.A. Opinion No. 
224), or on the lawyer's listing in an office building dir¬ 
ectory, or in other announcements or "means of publication". 
(L.A. Opinion No. 225; see Rule 2-^103). The same objection 
was held to prohibit this dual practice "by one person at the 
same place of business" (L.A. Opinion No. 224). Further, 
the double designation was said to be the unauthorized ad¬ 
vertisement of a specialty (L.A. Opinion No. 225, citing 
former Canons of Professional Ethics 27 and 46; see DR 2-105, 
Dr 2-102(A)(6), and Rule 2-106). 

This 6pinion does not undertake a review of the long his¬ 
tory of sometimes varying opinions relating to practicing 
lawyers simultaneously engaging in a second occupation. 

The underlying theme, howevey, is the danger of violating 
the rules on advertising and solicitation, a danger which 
increases as the additional enterprise "entails activities 
which, if carried on by a lawyer, would involve the practice 
of law" (See L.A. Opinion No. 285, Cal. State Bar Opinion 
No. 1968-13 and Drinker, Legal Ethics pp. 221-222). But 
insofar as our Opinions Nos 285 and No. 224 were considered 
as prohibiting a lawyer from engaging in another business, 
they were disapproved by this Committee in L.A. Opinion 
No. 331. 



Before the adoption of the Code of Professional Respons¬ 
ibility, the American Bar Association Committee on Profession¬ 
al Ethics, as an interpretation of Old Canon 27 (dealing with 
solicitation and advertising), had stated explicitly: "The 
person who is qualified as both a lawyer and an accountant 
must choose between holding himself out as a lawyer and hold¬ 
ing himself out as an accountant." (ABA Opinion 297). 

DR 2-102(E) of the A.B.A. Code of Professional Respons¬ 
ibility reads: "A lawyer who is engaged both in the practice 
of law and another profession or business sliall not so indi¬ 
cate on his letterhead, office sign, or professional card, 
nor shall he identify himself as a lawyer in any publication 
in connection with his other profession or business." Based 
in part on the inference from that language recognizing 
the right of some dual practice, and the fact that the Code 
of Professional Responsibility nowhere speaks in terms of 

H 

"solicitation", ABA Opinion 328 now says that it is proper 
for a lawyer to "simultaneously hold himself out as a lawyer 
and an accountant provided the requirements of DR 2-102(E) 
are met," i.e. the holding out may not be on the same letter¬ 
head, etc. Further, the opinion says that the lawyer may 
carry on the occupations of CPA and lawyer from the same 
office, though the path is perilous. The opinion warns that 
since accountancy is a law-related profession, and the 
lawyer’s work as CPA will involve some practice of law, the' 
lawyer will be held to lawyer standards in the second occu¬ 
pation. That means compliance not merely with DR 2-102(E), 
but with the whole of the Code of Professional Responsibility. 
Rules on fees (DR 2-106), publicity (DR 2-101, 2-103, 2-104), 


confidences (DR 4-101), and fiduciary duties (DR 5-101, 

5-104, 5-105) are instanced. 

Rule 2-103(E), California Rules of Professional Con¬ 
duct and DR 2-192(E) are substantially the same and as pointed 
out, opinions of this Committee and the A.B.A. Committee 
reach substantially the same conclusions, that dual practice 
as such is not forbidden (L.A. Opinion No. 331), but that 
juxtaposing "Attorney at Law" and "Certified Public Account¬ 
ant" is forbidden (L.A. Opinion Nos.224 and 225). Contrary to 
ABA Opinion 328, our Opinion No. 224 disapproves one-office 
dual practice, (which, insany event, is not distinctly 
raised by the present inquiry). Also, as pointed out in State 
Bar Opinion No. 1968-13, mentioned above, under decisions 
of the California Supreme Coutt a member of the State Bar 
must conform to State Bar standards "'in whatever capacity 
he may be acting in a particular matter'" (See also, ABA 
Opinion 336). Unlike the ABA Code of Professional Responsi¬ 
bility, the California Rules continue explicitly to bar solici¬ 
tation (Rule 2-101). Nonetheless, it is believed that the 
substance of the prohibition is in both codes. See, for 
example, the difficulties of the dual practitioner in com¬ 
plying with DR 2-103(A) and our substantially identical 
Rule 2-104, that the lawyer shall not recommend ... himself ... 
to a non-lawyer who has not sought his advice regarding 
employment" of a lawyer. 

Taking cognizance of the proliferation nationwide 
of dual practice by lawyer-CPA's, the Committee reaffirms 
the ban onjjuxtaposing "Attorney at law" and "Certified 
Public Accountant" (L.A. Opinion Nos.224 and 225), and the 
ban on one office dual practice (L.A. Opinion No. 224), re- 




affirms thatbdual practice as such is not forbidden (L.A. Opin' 
ion No. 331) and explicitly disapproves that portion of 
L.A. opinion No. 285 which would ban dual practice to a law- 
yer-CPA merely because some incidental acts he engages in 
as CPA might, beacuse he is a lawyer, be construed to be 
the practice of law. If the inquiring lawyer is willing to 
undertake the substantial obligations and risks of ethical 
infraction entailed in dual practice as a lawyer-CPA, it 
appears to the Committee that there would be no impropriety 
in the outlined plan of operation. 

This opinion is advisory only. The Committee acts on 
specific questions submitted ex parte » and its opinion is 
based on such facts as are set forth in the questions sub¬ 
mitted. 








Los Angeles County 
Bar Association 


Suite 1212 

606 South Olive Street 
Los Angeles, California 90014 
213 624 8571 


JJL 


October 13, 1975 
Re: Ethics Opinion 


LOYOLA UNIVERSITY 


MAY 1 3 1976 

I fltltr 7 TPD ARY 


To: All Ethics Committee Members, Board Liaison, Law School 
Libraries, State Bar and American Bar Association 


The enclosed is Formal Opinion No. 351 as edited for 
publication. Please replace the earlier opinion with 
the enclosed one. 


Thank you 



WALT D. OSBORNE 
Ethics Librarian 


Enclosure 


Francis M. Wheat 
John J. Quinn, Jr. 
Samuel L. Williams 
John D. Taylor 


Trustees 


Thomas P. Allen, Jr. 
George E. Bodte 
John H. Brinsley 
Harry L Usher 
Oliver F. Green, Jr. 
Richard G. Harris 


C. Stephen Howard 
Marvin Jabin 


LeVone A. Yardum 
Betty Bryant Morris 
Richard T. Morrow 


Charles E. Jones 


Ronald L. Olson 
Peter Ivan Ostroff 
Florence T. Pickard 
Carl J. Schuck 
John K. Van OeKamp 


OPINION NO. 351 

ADOPTED BY THE COMMITTEE ON LEGAL ETHICS 
OF THE LOS ANGELES COUNTY BAR ASSOCIATION 
(SEPTEMBER 11, 1975) 

ADVERTISING-BUSINESS ACTIVITIES-ENGAGING 

IN ANOTHER OCCUPATION-SOLICITATION." A 

member of the State Bar of California who 
is also a Certified Public Accountant may 
practice both professions, provided each 
is conducted at a separate location and 
in both practices he adheres to the stand¬ 
ards governing members of the State Bar of 
California. (L.A. Opinion 285 disapproved.) 

Rules interpreted: Rules of Professional 

Conduct, 

Rules 2-101, 2-103, 

2-104, 2-106. 

Code of Professional Responsibility, 
DR 2-102(A), (E), 2-103, 2-105. 


A member of the State Bar of California who is also a 
Certified Public Accountant inquires about the propriety 
of dual practice under these circumstances; He is associat¬ 
ed with a law firm, not a partner; his name is not in the 
firm name but appears on the firm's letterhead. He is also 
one of t:wo partners in a firm of CPA's, and presumably 
both names are in the firm name. The two practices are com¬ 
pletely independent, but both offices are in the same build¬ 
ing, law firm on the first floor, accounting office on the 
second floor. On the. building directory, the name of the 
dual practitioner appears under each firm name. The dual 
practitioner intends to work three days a week for the CPA 
firm, two days a week for the law firm. He states that 
there is no feeding of clients between firms, no clients 
represented by both firms, and no crossover of clients 
between firms. Clients who know that the inquirer is a 
dual practitioner have been advised that the only services 
rendered to them will be those of the one profession the 









client originally sought out. 

The most common objection to the dual practice of law 
and accountancy is that the CPA practice will feed the law 
practice, an indirect form of soliciting and advertising. 

Rule 2-101 (former Rule 2a). Oru those grounds, this Committee 
has said it is impermissible for "Attorney at Law" to be 
immediately followed by "Certified Public Accountant" on 
a lawyer's professional card or letterhead (L.A. Opinion No. 
224), or on the lawyer's listing in an office building dir¬ 
ectory, or in other announcements or "means of publication". 
(L.A. Opinion No. 225; see Rule 2-103). The same objection 
was held to prohibit this dual practice "by one person at the 
same place of business" (L.A. Opinion No. 224). Further, 
the double designation was said to be the unauthorized ad¬ 
vertisement of a specialty ( L.A. Opinion No. 225, citing 
former Canons of Professional Ethics 27 and 46; see DR 2-105, 
Dr 2-102(A)(6), and Rule 2-106). 

This opinion does not undertake a review of the long his¬ 
tory of sometimes varying opinions relating to practicing 
lawyers simultaneously engaging in a second occupation. 

The underlying theme, however, is the danger of violating 
the rules on advertising and solicitation, a danger which 
increases as the additional enterprise "entails activities 
which, if carried on by a lawyer, would involve the practice 
of law" (See L.A. Opinion No. 285, Cal. State Bar Opinion 
No. 1968-13 and Drinker, Legal Ethics pp. 221-222). But 
insofar as our Opinions No. 285 and No. 224 were considered 
as prohibiting a lawyer from engaging in another business, 
they were disapproved by this Committee in L.A. Opinion 
No. 331. 



Before the adoption of the Code of Professional Respons¬ 
ibility, the American Bar Association Committee on Profession¬ 
al Ethics, as an interpretation of Old Canon 27 (dealing with 
solicitation and advertising), had stated explicitly: "The 
person who is qualified as both a lawyer and an accountant 
must choose between holding himself out as a lawyer and hold¬ 
ing himself out as an accountant." (ABA Opinion 297). 

DR 2-102(E) of the A.B.A. Code of Professional Respons¬ 
ibility reads: "A lawyer who is engaged both in the practice 
of law and another profession or business shall not so indi¬ 
cate on his letterhead, office sign, or professional card, 
nor shall he identify himself as a lawyer in any publication 
in connection with his other profession or business." Based 
in part on the inference from that language recognizing 
the right of some dual practice, and the fact that the Code 
of Professional Responsibility nowhere speaks in terms of 
"solicitation", ABA Opinion 328 now says that it is proper 
for a lawyer to "simultaneously hold himself out as a lawyer 
and an accountant provided the requirements of DR 2-102(E) 
are met," i.e. the holding out may not be on the same letter¬ 
head, etc. Further, the opinion says that the lawyer may 
carry on the occupations of CPA and lawyer from the same 
office, though the path is perilous. The opinion warns that 
since accountancy is a law-related profession, and the 
lawyer's work as CPA will involve some practice of law, the 
lawyer will be held to lawyer standards in the second occu¬ 
pation. That means compliance not merely with DR 2-102(E), 
but with the whole of the Code of Professional Responsibility. 
Rules on fees (DR 2-106), publicity (DR 2-101, 2-103, 2-104), 


confidences (DR 4-101), and fiduciary duties (DR 5-101, 

5-104, 5-105) are instanced. 

Rule 2-103(E), California Rules of Profes^- onal Con¬ 
duct and DR 2-102(E) are substantially the same and as pointed 
out, opinions of this Committee and the A.B.A. Committee 
reach substantially the same conclusions, that dual practice 
as such is not forbidden (L.A. Opinion No. 331), but that 
juxtaposing "Attorney at law" and "Certified Public Account¬ 
ant" is forbidden (L.A. Opinion Nos.224 and 225). Contrary to 
ABA Opinion 328, our Opinion No. 224 disapproves one-office 
dual practice, (which, in any event, is not distinctly 
raised by the present inquiry). Also, as pointed out in State 
Bar Opinion No. 1968-13, mentioned above, under decisions 
of the California Supreme Court a member of the State Bar 
must conform to State Bar standards "'in whatever capacity 
he may be acting in a particular matter’" (See also, ABA 
Opinion 336). Unlike the ABA Code of Professional Responsi¬ 
bility, the California Rules continue explicitly to bar solid 
tation (Rule 2-101). Nonetheless, it is believed that the 
substance of the prohibition is in both codes. See, for 
example, the difficulties of the dual practitioner in com¬ 
plying with DR 2-103(A) and our substantially identical 
Rule 2-104, that the lawyer shall not recommend ... himself .. 
to a non-lawyer who has not sought his advice regarding 
employment" of a lawyer. 

Taking cognizance of the proliferation nationwide 
of dual practice by lawyer-CPA's, the Committee reaffirms 
the ban on juxtaposing "Attorney at law" and "Certified 
Public Accountant" (L.A. Opinion Nos.224 and 225), and the 
ban on one office dual practice (L.A. Opinion No. 224), re- 
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affirms that dual practice as such is not forbidden (L.A. Opin¬ 
ion No. 331) and explicitly disapproves that portion of 
L.A. opinion No. 285 which would ban dual practice to a law- 
yer-CPA merely because some incidental acts he engages in 
as CPA might, beacuse he is a lawyer, be construed to be 
the practice of law. If the inquiring lawyer is willing to 
undertake the substantial obligations and risks of ethical 
infraction entailed in dual practice as a lawyer-CPA, it 
appears to the Committee that there would be no impropriety 
in the outlined plan of operation. 

This opinion is advisory only. The Committee acts on 
specific questions submitted ex parte , and its opinion is 
based on such facts as are set forth in the questions sub¬ 
mitted. 



FORMAL OPINION NO. 352 
(JANUARY 15, 1976) 


AVOIDING THE REPRESENTATION OF ADVERSE 

INTERESTS -- CLIENT'S CONSENT" It is lm- 

proper for a "lawyer having a contingent 
fee in a personal injury case to accept 
additional compensation for services ren¬ 
dered from a medical insurance carrier 
which has an interest in the client 1 s re¬ 
covery, unless the client is fully informed 
of the arrangement between the lawyer and 
the insurance company and gives knowledge¬ 
able consent in writing. (Informal Opinions 
1965-13 and 1972-23 disapproved to the ex¬ 
tent that they are inconsistent herewith). 

California Rules: 5-102 

ABA Code: EC 2-21 

DR 5-107(A) 


The Committee’s opinion has been requested in connection 
with the following: 

The inquiring attorney has been retained to represent the 
plaintiff in a personal injury action. The attorney has a 
contingent fee contract with the plaintiff which provides for 
payment to the attorney of one-third of any recovery by the 
plaintiff. 

The plaintiff’s medical insurance coverage calls for re¬ 
imbursement of medical expenses to the insurance carrier 
after a settlement or judgment has been attained. The insur¬ 
ance carrier proposes by separate written agreement to pay 
plaintiff’s attorney one-third of any medical expenses recover¬ 
ed. The purpose of this second agreement is to employ the attorney 
to protect the lien of the insurance company on the recovery to 
insure its payment. 

The result of the two agreements would be that the attorney, 
if successful, would receive from his client one-third of the 
gross recovery and in addition would receive from the foundation 





Formal No. 352 


one-third of medical expenses recovered. The total fee to the 
attorney would therefore be in excess of one-third of the gross 
recovery. 

The attorney asks if he may ethically make such a con¬ 
tract for and collect this additional compensation from the insur¬ 
ance carrier. 

The Committee assumes for purposes of the inquiry that the 
attorney has stated the correct interpretation of the contracts. 

EC 2-2l provides that a lawyer should not accept compensa¬ 
tion or anything of value incident to his employment or services 
from one other than his client without the knowledge and con¬ 
sent of his client after full disclosure. DR 5-107(A) contains 
the same prohibition. 

In Informal Opinion No. 1965-13, this Committee concluded 
on facts similar to those set forth in this inquiry that it was 
proper for plaintiff's attorney to charge a fee to the hospital 
having a right to reimbursement for medical benefits supplied 
the plaintiff, if the attorney made the necessary disclosure 
to and received the consent of the plaintiff after he had been ful¬ 
ly informed. The Committee in formulating Informal Opinion 

No. 1965-13 stated that it had not considered the apparent rep¬ 
resentation of adverse and conflicting interests. 

Two principles are involved in the prohibition of taking 
compensation from another. The first is that a lawyer shall 
receive no secret remuneration from the Dther side. This can 
be resolved by disclosure to the client. The second principle 
is that the attorney must not, by accepting or bargaining for 
any compensation from another, even if fully disclosed to his 
client, put himself in a position which will interfere with his 


Formal No. 352 


wholehearted duty to his client. For example, in Informal 
Opinion 1972-23 this Committee concluded that an attorney rep¬ 
resenting the buyer in a real property transaction could not 
accept a portion of the broker's commission on said sale unless 
after full disclosure he obtained the full and knowledgeable 
consent of his client and the attorney agreed that any amounts 
received from the broker would be used to reduce the amount owing 
the attorney by the client, and if the amount received from 
the broker exceeded the fees owed by the client, the difference 
would be paid to the client. The Committee further stated in 
that opinion that "full and knowledgeable consent of the client" 
requires the attorney to inform the client of the proposed arrange 
ment, to inform the client of the possibility that as a reult 
of the proposed arrangement the attorney might have an interest 
which conflicts with that of the client, and to make sure that 
the client understands the full import and implication of this 
potential conflict and its effect on him. 

The Committee believes that the agreement with the insur¬ 
ance company creates an attorney-client relationship and that 
the attorney is thereby representing adverse and conflicting 
interests. Rule 5-102 would permit such representation if 
written consent were obtained. The Committee believes, however, 
that the difficulties of explaining to the client all the possible 
conflicts and adverse interests involved may, as a practical 
matter, preclude obtaining the knowledgeable consent of the client 
except in extraordinary circumstances the exact nature of which 
the Committee does not attempt to delineate. It is the opinion 
of the Committee that only if such knowledgeable consent has been 
received is it proper for a lawyer to enter into an agreement or 


Formal No. 352 


accept compensation pursuant to an arrangement with an insur¬ 
ance company such as that described in this inquiry. 

To the extent that Informal Opinions 1965-13 and 1972-23 
are inconsistent with this conclusion, they are hereby dis¬ 
approved. 

This opinion is advisory only. The Committee acts on 
specific questions submitted ex parte and its opinion is 
based on such facts only as are set forth in this inquiry.. 



OPINION NO. 353 
(February 12, 1976) 


ATTORNEY AND CLIENT - CONFIDENTIAL COMMUNICATIONS - 

CONFLICTING INTERESTS - DISCLOSURE . It is improper 
for an attorney to continue to represent a client 
where the transaction involves the illegal issuance 
of securities, and a merger between the client and 
an affiliated corporation of which the attorney is 
an officer, director, and house counsel for its 
parent; the attorney should attempt to persuade 
the officers of his client that the proposed action 
is ill-advised, explaining the consequences, and 
should if necessary report the matter to the board 
of directors; he should avoid disclosure outside 
the client corporation, however, unless he is 
satisfied that a serious crime, in the sense of 
one likely to seriously damage members of the 
public, is imminent. 



Rules interpreted: Rules of Professional Conduct, 

2-111 (A)(2) 

2-111 (C) 

6-101 
5-102 (B) 


ABA Code of Professional Responsibility, 
DR 4-101 (C)(3) 

DR 4-101 (C)(4) 

DR 5-101 (A) 

DR 7-102 (A)(7) 

DR 7-102 (B) 

EC 5-15 
EC 5-18 
EC 7-5 


Statutes: Business & Professional Code Section, 

6068 (e) 

Evidence Code Sections, 

958 

962 


An attorney has inquired about the propriety of his con¬ 
tinuing to document a transaction involving the merger of a real 
estate company ("Company") and a 20“% owned affiliate ("Affiliate”) 
which is also a real estate company. The management of Affiliate 
insists that the securities proposed to be issued in the merger 
will not be "registered", presumably under the Securities Act 





of 1933, despite the advice of the attorney that registration is 
necessary. 

The attorney is secretary and director of Company, and 
is also house counsel and assistant secretary of its parent 
("Parent"), a publicly owned finance and real estate company. 

The attorney has been asked by the management of Affiliate "to 
investigate the legal ramifications and applicable securities 
laws pertinent to the merger" of Affiliate and Company. In view 
of the positions taken by the attorney and by the management of 
Affiliate described above, the attorney requests advice as to 
his responsibilities and duties in his legal capacity, and in 
particular whether he must discontinue providing legal services 
in connection with this transaction or whether he may continue to 
provide such services so long as he discloses fully to such manage¬ 
ment the unlawful nature of the transaction. 

The following observations and conclusions of the Committee 
are made with respect to, and are limited to the facts of this 
inquiry only. 

1. The Lawyer Should Make All Practical Efforts 

to Persuade his Clients to Avoid the Violation. These 

Efforts Should Include, if Necessary, Notification of 

the Proposed Violation and its Consequences to the Board 

of Directors of Client Corporations . 

The general duty of a lawyer to act competently and dili¬ 
gently set forth in California Rule 6-101 requires that all possible 
efforts be made to deter the client from an illegal and ill-advised 
course of action. (It is assumed that the lawyer is clearly satis¬ 
fied that registration under the Securities Act of 1933 is required. 
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and that there is no other reasonable interpretation of the law. 

See ABA Code EC 7-5). Initially, the lawyer should attempt to 
persuade the executives of his client corporations that the pro¬ 
posed course of action is illegal, constitutes a crime (as appears 
to be the case), and is ill-advised in that damaging consequences 
would seem to be highly likely. The damaging consequences would 
presumably be specified as including, at the least: (i) possible 
future involvement of one or more of the companies and their manage¬ 
ment in damaging administrative, litigation and even criminal pro¬ 
ceedings; (ii) the existence of probable rights of rescission and 
damages against Affiliate and Company in persons acquiring the 
unregistered securities which would render it likely that future 
financial statements and reports of the issuing corporation will 
be defective unless the existence of these rescission rights are 
disclosed, with additional resulting liabilities and violations; 
(iii) the possibility that failure to make the disclosures required 
by registration would be deemed fraudulent under securities acts 
with additional resulting liabilities; (iv) the probable existence 
of rights by Affiliate and Company against their respective manage¬ 
ment personnel (which rights might be derivatively assertable by 
Affiliate's', Company's or Parent's stockholders) in respect of 
damages to those companies resulting from the knowing and willful 
violations of securities laws; (v) the duty of the attorney, as 
indicated below, to report the proposed violation to the boards 
of directors of the corporations involved, and to specify the 
consequences of violation; (vi) the inability of the attorney, as 
indicated below, to continue to participate in the transaction in 
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any capacity; and (vii) the possible duty of the attorney, if 
he concludes that the intended violation constitutes a 
serious crime and immenence of which he has no doubt, to take 
other action necessary to prevent the crime. See item 3 herein¬ 
after. 

ABA Code EC 5“18 states that "a lawyer employed or re¬ 
tained by a corporation owes his allegiance to the entity and not 
to a stockholder, director, officer, employee, representative or 
other person connected with the entity.” ABA Opinion 202 states 
that: ''Since, however, the board of directors of the ... . company 

is its governing body, we think (the lawyer), with propriety, may 
and should make disclosures to the board of directors in order that 
they may take such action as they deem necessary to protect the . . . 
company from the wrongful acts of its executive officers. Such a 
disclosure would be to the client itself and not to a third person.” 
The Committee believes, if the attempts of the lawyer to persuade the 
the executive officers of the client corporations to desist from 
the intended violation are unsuccessful, that he should formally 
report it, together with the probable consequences outlined above, 
to the boards of directors of the corporations. 

2. The Lawyer Should Avoid Continued Legal Services 
and Other Participation in Connection with the Proposed 

Illegal Transaction . 

The Committee believes that the attorney's continuing 
to document the illegal transaction on behalf of Affiliate or 
Company, or continuing legal representation in any way on behalf 
of either Affiliate or Company, would involve violation of the 
general ethical prohibition of assistance to a client in conduct 
known to be illegal contained in ABA Code DR 7-102(A)(7), and. 
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implicitly in Rule 2-lll(C). See also the Code of Professional 
Responsibility and the Responsibility of Lawyers Engaged in 
Securities Law Practice -- A Report by the Committee on Counsel 
Responsibility and Liability, 30 Business Lawyers 1289 (July 1975); 
ABA Opinion 335. 

While the Committee generally limits its advice to 
ethical questions, we are constrained to add that the attorney 
should be aware that his continuing to document an illegal securities 
issuance transaction, knowing of the illegality, might constitute 
violation of Federal securities laws, including Section 4(2) of 
the Securities Act of 1932 and Section 10(b) of the Securities 
Exchange Act of 1934 and Rule 10b-5 promulgated thereunder. See 
e.g., SEC v. Spectrum , Ltd., CCH If Fed. Sec. Reg. Rep. Para 94,300 
(2d Cir. 1973) reversing CCH Para 93,600 (S.D.N.Y. 1972); cf. 
Complaint in SEC v. National Student Marketing Corp ., 30 F.Supp. 

284 (D.D.C. 1972). 

Withdrawal where a client seeks to pursue an illegal 
course of conduct is explicitly permitted under Rule 2-lll(C). 

In this connection, Rule 2-lll(A)(2) requires a member of the 
State Bar of California to take, prior to withdrawal of represen¬ 
tation, reasonable steps to avoid forseeable prejudice to the 
rights of his client, including specified steps relating to notice 
to client, allowance of time for employment of other counsel and 
delivery of papers and other property to client. 

While it is beyond the scope of this opinion to comment 
on the duties of the attorney as a director of Company, the attor¬ 
ney would presumably be under a duty in this capacity to take all 
appropriate steps to prevent and, at the least, to avoid parti- 
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cipating in the illegal violation. 


3. The Lawyer Should Avoid Disclosure of the Intended 
Violation Outside the Client Corporations Unless He is 

Convinced that the Intended Violation Would Constitute a 

Very Serious Crime and is Satisfied that the Commission of 

the Crime is Imminent . 

California Business and Professions Code Section 6068(e) 
states that: 

"It is the duty of an attorney: (e) to maintain inviolate 
the confidence, and at every peril to himself preserve the 
secrets, of his client". 

The confidentiality of the lawyer-client relationship is 
a very strong principle in California. Exceptions to it have been 
strictly construed. The lawyer should, before failing to preserve 
the confidences and secrets of his client, be quite satisfied that 
he falls within an exception to the principle. He truly acts "at 
every peril to himself" in failing to preserve these confidences 
and secrets. 

The only exception which would appear to be possibly appli¬ 
cable is the exception for the divulgence of future crimes. See 
People v. Singh . 123 Cal. App. 365 (1932); Abbott v. Superior Court . 
78 C.A.2d 19 (1947). See also ABA Code DR 4-101(C)(3). In People v. 
Singh it was held that even a future intended crime should not be 
divulged if such disclosure necessarily included the disclosure of 
past crimes. In addition, information even as to an intended future 
crime should not be divulged unless the intended acts of the client 
are of a nature so serious that the benefits of their prevention 
outweigh the policies underlying the confidentiality principle. 

L.A. Opinion No. 264. Finally, the exception is inapplicable if 
the attorney has any doubt "of the existence of an imminent danger 
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that a crime will be committed." L.A. Opinion No. 274. 

ABA. Code DR 4-101(C)(3), which states that "A lawyer 
may reveal: (3) The intention of his client to commit a crime 
and the information necessary to prevent the crime" is clearly 
subject, in the case of a California lawyer, to the restrictions 
of California Business and Professions Code Section 6068(e) and 
to the limitations on the exceptions thereto described above. 

ABA Code DR 7-102(B) which requires affirmative disclosure by 
the attorney of certain frauds, is now expressly subject to the 
applicable confidential communication privilege. 

The lawyer should note one additional exception/o^ the 
confidentiality relationship. Section 958 of the California 
Evidence Code states that "There is no privilege under this 
article as to a communication relevant to an issue of breach, 
by the lawyer or by the client, of a duty arising out of the 
lawyer-client relationship". (The privilege therein referred to 
is the lawyer-client testimonial privilege, which is narrower 
than the confidentiality privilege of Business and Professions 
Code Section 6068(e).) In this connection see ABA Code DR 4-101 
(C)(4), which permits an attorney to reveal confidences necessary 
". . . to defend himself . . . against an accusation of wrongful 
conduct". See also Myerhoffer v. Empire Fire & Marine Ins. Co ., 
497 F.2d 1190 (2d Cir. 1974). 

Where there appears to be the likelihood of a very ser¬ 
ious crime, in the sense that significant injury to members of 
the public is highly likely, especially though not exclusively 
where the crime will involve physical violence, See L.A. Opinion 
264, and where the attorney is satisfied beyond substantial doubt 
that the crime will occur and is imminent, there may very well 
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be duties, not necessarily growing out of specific ethical rules 
or necessarily limited to or involving a person in his capacity 
as a lawyer, to take affirmative preventive steps involving dis¬ 
closure to the intended victim or other third persons. Thus, in 
Tarasoff v. Regents of the University of California , 13 C.3d 177 
(1974), (reh. granted March 12, 1975), a psychotherapist, notified 
by a patient that such patient intended to commit a homicide, was 
held to be under a legal duty to take appropriate steps to warn 
the threatened person of the danger and was liable for damages 
resulting from such failure. Willful failure to register securities 
would, in some cases, clearly constitute a serious crime in the 
sense of involving high probability of damage to the public; a 
lawyer should speak out to prevent a massive fraud on the invest¬ 
ing public. On the other hand, serious damage to the public 
might not be involved in every failure to register, as perhaps in 
at least some cases of smaller corporations engaging in transactions 
not involving sales of securites to the general public for cash and 
not involving apparent deception in the sense of affirmative mis¬ 
statements or encouragement of misleading impressions. 

In addition, a lawyer who had forcefully made the 
arguments outlined above to the boards of directors of the client 
corporations, and who had had no evidence during the relationship 
of fraudulent tendencies on the part of his clients, might have 
some difficulty in concluding without significant doubt, save in 
exceptional circumstances, that his arguments might not in the 
end prevail. 

The "at his peril" requirement of Section 6068(e) 
indicates that the lawyer should divulge an intended crime only 
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under exceptional circumstances of serious and imminent damage 
to the public. 

4. The Lawyer should Avoid the Representation of Adverse 
Interests Where There are Serious Questions as to the Possi¬ 

bility and Sufficiency of Informed Consent by All Parties 
in Interest . 

While the inquiry does not make it completely clear 
that the attorney is rendering legal services to both Company and 
Affiliate in connection with this transaction, his position as 
house counsel to Company's parent and as a director and secretary 
of Company suggests that he is representing Company as well as 
Affiliate. Such dual representation, without the written consent 
of both clients, would appear to be ethically improper under 
Rule 5-102(B). See also ABA Code DR 5-101(A); EC 5-15; Kohn v. 
Metals Climax. 322 F.Supp. 1331, 1362 (E.D. Pa. 1971), rev'd 
458 F.2d 255 at 268 (3d Cir. 1972). Even if he is not represent¬ 
ing Company, his representation of Affiliate would appear to involve 
the ethically proscribed representation of a conflicting interest 
because of his relationship with Company and because the transaction 
involves adversely, in a basic way, the interest of Company and 
Affiliate. 

With respect to the written consent exception, Editor's 
Note to L.A. Opinion No. 108 indicates that "express consent of 
all concerned" language in a New York County Opinion "has not been 
construed as sanctioning such representation in all cases of mutual 
consent but as specifying a possible exception to the general 
prohibition in the canon against an attorney representing conflict¬ 
ing interests". In addition, Editor's Note to L.A. Opinion No. 22 
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states that: "In some situations the lawyer should not accept 
representation of conflicting interests even where consent can 
be obtained; ...” One problem is the difficulty of obtaining 
fully informed consent in situations where both parties represented 
by the same lawyer are engaged in a transaction on which they are 
on the opposite side, so that the negotiated benefit of one will 
often be at the expense of the other. The effect of the loss of 
the confidential communication privilege between the jointly 
represented parties, pursuant to California Evidence Code 
Section 962, is only one of many problem areas involved. The 
attorney might also wish to consider the possibility that consent 
of "all" parties concerned might well require the informed consent 
of the stockholders of Affiliate as well as its management, 
especially if there are links between management of Company and 
management 6f Affiliate. 

This Opinion is advisory only. The Committee acts on 
specific questions submitted ex parte , and as stated initially this 
opinion is based on such facts only as are set forth in the 
questions submitted. 


(1) A minority of the members of the Committee were of the view 
that the policy underlying the preservation of a client's con¬ 
fidence would outweigh the competing policy of disclosure in 
this case and that therefore under the facts of this inquiry 
disclosure of any intended crime even though imminent would be 
improper. 


- 10 - 




OPINION NO. 354 
(MARCH 11, 1976) 


ADVERTISING AND SOLICITATION--NEWS- 

PA PER LEGAL COLUMNS. An attorney may 
write a legal column in a local news¬ 
paper for the purpose of acquainting 
readers with basic principles and rules 
of California law, and may be identi¬ 
fied by name and as a member of the 
State Bar, provided that the articles 
are not written for the primary purpose 
of attracting lay clients, are hot 
self-laudatory , do not render opinions 
as to readers' specific legal problems, 
do not solicit such problems, and do not 
contain any biographical information 
concerning the attorney. (L.A. County 
Opinions Nos. 175, 181 and 200 over¬ 
ruled to the extent they are inconsist¬ 
ent herewith.) 



Rules interpreted: Rule .2-102, 

ABA DR 2-101 


The inquiring attorney, who is now a member of the 
California Bar, is well versed in the law and religion of 
the foreign country from which he emigrated. The attorney 
practiced law in his native country for many years and is 
well known among his countrymen who now reside in Los Ange¬ 
les. The attorney has been requested by the editor of a 
local foreign language monthly newspaper to write a legal 
column for the newspaper. The purpose of the proposed col¬ 
umn is to acquaint the readers, almost all of whom have come 
from the country from which the attorney emigrated, with 
basic principles and rules of California law, especially 
as that law differs from the law of the readers' native 
country. The column will be written by the attorney on a 
volunteer basis and he will receive no remuneration.therefor. 
The attorney states that he expects no gain from writing the 
articles, except the satisfaction of fulfilling a duty 
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to contribute to the welfare of his fellow countrymen to 
whom the newspaper is distributed. The essential nature of 
the attorney's inquiry is whether or not there is any ethi¬ 
cal prohibition against his writing such articles in the 
form described for each edition of the monthly newspaper. 

Rule 2-102(A) prohibits a member of the State Bar from 
preparing, causing to be prepared, using or participating 
in the use of any form of public communication which con¬ 
tains professional self-laudatory statements calculated to 
attract lay clients. Section (B) thereof prohibits a law¬ 
yer from publicizing himself as a member of the State Bar 
through newspaper or magazine advertisements, inter alia . 
Rule 2-102(B) specifically provides as follows: 

"...This rule does not prohibit the follow¬ 
ing limited and dignified identification of 
a member of the State Bar as a member as well 
as by name so long as such identification is 
not primarily directed to attracting lay clients: 


(2) In public communications when the name and 
profession of a member of the State Bar are re¬ 
quired or authorized by law or are reasonably 
pertinent for a purpose other than the attraction 
of potential clients. 

Nothing herein shall be deemed to prevent the 
publication in a customary and appropriate manner 
of articles, books, treatises or other public 
communications or dignified advertisements there- 
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of so long as neither such public communications 
nor the advertisements thereof are primarily 
directed to attracting lay clients." 

ABA DR 2-101 contains essentially the same pro¬ 
visions as Rule 2-102. 

A number of prior opinions of this Committee and of 
the American Bar Association support the conclusion that, 
with the limitations set forth below, it is permissible for 
an attorney to write articles which are published in news¬ 
papers and magazines. Thus, Opinion No. 87 of this Com¬ 
mittee states in substances that it is not professionally 
improper for an attorney to write a series of short articles 
on tax problems for publication in a community newspaper, 
provided the articles are not self-laudatory. In a some¬ 
what analogous situation, this Committee (in Opinion No. 

148) suggested that published articles should contain a 
"cautionary statement" in which the reader was advised to 
consult counsel of his own selection regarding his individ¬ 
ual problems. The Committee concluded, however, that an 
attorney may with propriety accept employment to prepare or 
check and revise articles of a general nature upon legal 
subjects for publication in newspapers, tax newsletters and 
other periodicals. 

In opinion No. 175, this Committee held that a lawyer 
may, with propriety, write articles for publication in which 
he gives information upon the law but that he should not 
use a newspaper to advise inquirers as to their individual 
rights or to render opinions to them, even anonymously. In 
Opinion No. 200 this Committee held that an attorney may per- 
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mit his name to appear as author of an article upon a legal 
subject in a lay periodical. 

In Informal Opinion No. 1964-2, the Committee held that 
it was proper for an attorney to prepare an opinion on the 
application of California law to certain activities of 
private investigators for an association of private investi¬ 
gators. In addition to the prohibitions set forth above, 
the Committee, in this opinion, also stated that the article 
may not contain any biographical information relating to 
the attorney. See also L.A. Informal Opinions Nos. 1960-4 
and 1971-5. 

Based on the opinions cited above and the present 
rule, it is the Committee's opinion that it is permissible 
for the inquiring attorney to write the legal column for 
the newspaper in question and be identified by name and 
as a member of the State Bar, provided that none of the fol¬ 
lowing prohibitions is violated: 

1. The article is not primarily directed to 
soliciting or attracting lay clients. In this connection, 
it should be noted that the inquiring attorney specifically 
disclaims any such intention. 

2. No self-laudatory comments or statements are 
contained in any article which is published. 

3. The attorney does not, in any article, answer 
individual questions that are submitted to him by readers 
and the attorney does not invite the submission of such 
questions. (L.A. Opinion No. 181; ABA No. 162). In this 
connection, it should be noted that an attorney may not 
answer individual inquiries for legal advice through a 
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newspaper column even though the attorney remains anonymous; 
only questions of general public interest will be answered; 
readers will be cautioned not to rely on the article as 
answers to the specific questions but to consult their 
attorneys; and the column will be written in a lecture 
tone rather than as an adviser of legal rights. (ABA No. 270). 

4. The article contains no biographical informa¬ 
tion relating to the attorney other than a statement of 
his name and that he is an attorney. In this connection, 
it should be noted that in L.A. Opinion No. 200 referred 
to above, this Committee held that although an attorney 
may permit his name to appear as author of an article on 
a legal subject in a lay periodical, he should not permit 
reference to his profession. L.A. Opinion No. 200, as well 
as L.A. Opinions Nos. 175 and 181, were written before 
the adoption of the new Rules of Professional Conduct 
(on January 1, 1975). Rule 2-102(B) now permits an attorney 
to identify himself by name and indicate that he is a member 
of the State Bar, so long as such identification is not 
primarily directed to attract lay clients. Rule 2-102(B)(2) 
provides that this form of identification may be utilized 
"In public communications when the name and profession of 
a member of the State Bar are required or authorized by 
law or are reasonably pertinent for a purpose other than the 
attraction of potential clients." In light of the provisions 
of Rule 2-102, former L.A. Opinions 175, 181 and 200 are over¬ 
ruled to the extent they are inconsistent with this Opinion. 

This opinion is advisory only. The Committee acts on spe 
cific questions submitted ex parte and its opinion is based 
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on such facts only as are set forth in the questions 


submitted. 


OPINION NO. 355 
(April 22, 1976) 


DISCLOSURE OF VIOIATION OF RULES 

--PROFESSIONAL CONDUCT— CONFLICT ¬ 

ING INTERESTS ArT attorney has an 
ethical duty to reveal to the prop¬ 
er disciplinary authority all un¬ 
privileged knowledge of the con¬ 
duct of a lawyer which he believes 
to be in violation of the California 
Rules of Professional Conduct or 
applicable sections of the Business 
and Professionas Code. A lawyer rep 
resenting a party in an action cannot 
without his client's written consent 
ethically undertake the representation 
of another party in an action against 
the client. 

Rules and Canons: Rule 5-102(B), 4-101 

ABA Canon 1, EC 1-4, 
DR 1-102, DR 1-103(A) 



The Committee has received two separate inquiries raising 
the same basic ethical question as to the duty, if any, of an 
attorney to report to the State Bar a breach of the Rules of 
Professional Conduct by another attorney. The two inquiries 
are being answered simultaneously although the factual sit¬ 
uations in the two inquiries are somewhat different. 

In the first inquiry, the inquiring firm indicates that 
certain violations of ethical conduct occurred when an em¬ 
ployee-attorney kept legal fees without sharing them with the 
firm, in breach of an oral contract with the firm. In the 
second inquiry, an attorney first represented an insured in 
an action and, in subsequent litigation, filed while the first 
action was pending undertook to represent an opposing party 
against the insured, without the latter's consent. Both 
actions arose out of the same automobile accident. 
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In rendering this opinion, this Committee will assume, 
without making any determination thereon, that the conduct 
of the attorney in the first inquiry violated the California 
Rules of Professional Conduct. The propriety of the conduct 
of the attorney in the second inquiry in representing both 
the insured and his opposing party in two litigations is 
hereinafter discussed. 

As to the common issue involved in these inquiries regard 
ing the obligation of an attorney to report an ethical viola¬ 
tion to the State Bar for disciplinary action, this Com¬ 
mittee finds no such obligation imposed by the California 
Rules of Professional Conduct. No previous opinion of the 
State Bar Ethics Committee or of this Committee has been ren¬ 
dered on this subject. 

However, the American Bar Association Code of Profes¬ 
sional Responsibility imposes such a duty. DR 1-103(A) states 

"A lawyer possessing unprivileged knowledge 
of a violation of DR 1-102 shall report 
such knowledge to a tribunal or other 
authority empowered to investigate or 
act upon such violation." 

Section DR 1-102 referred to in DR 1-103(A) provides that a 
lawyer shall not "violate a disciplinary rule", nor "engage 
in conduct involving dishonesty, fraud, deceit, or misrep¬ 
resentation. ... (or) prejudicial to the administration of jus¬ 
tice." 

Canon 1 states as an axiomatic norm that a lawyer should 
assist in maintaining the integrity of the legal profession. 

EC 1-4 develops this further, stating: 

"The integrity of the profession can be main- 
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tained only if the conduct of lawyers in 
violation of the Disciplinary Rules is brought 
to the attention of the proper officials. A 
lawyer should reveal voluntarily to those of¬ 
ficials all unprivileged knowledge of conduct 
of lawyers which he believes clearly to be in 
violation of the Disciplinary. . 

In ABA Informal Opinion 1210, it was stated in response 
to an inquiry that members of the Minnesota Board of Pro¬ 
fessional Responsibility, governed by the ABA Code, had 
a"duty ... to report to the prescribed tribunal or authority 
any unprivileged knowledge of perpetration by a lawyer of a 
violation of any Disciplinary Rule, of illegal conduct in¬ 
volving moral turpitude, conduct involving dishonesty, fraud, 
deceit, or other misrepresentation, conduct prejudicial 
to the administration of justice, and other conduct that ad¬ 
versely reflects on the fitness of the lawyer to practice law." 

The Committee on Professional Ethics of the New York 
State Bar Association has held that an attorney is under a 
duty to report misconduct of an executor-attorney to the 
"appropriate authorities", if the misconduct is in violation 
of disciplinary rules. N.Y.S.B. Opinion No. 177 (1971). 

Our Committee believes that the DR 1-103(A) above quoted 
is consistent with the highest level of professional responsi¬ 
bility and properly requires an attorney to protect the public 
from improper, unethical conduct of others by reporting such 
conduct to the State Bar for possible disciplinary action. 

Often it is only another attorney who is aware of such a viola¬ 
tion, and without such reporting the public cannot be protected 
therefrom. 

The Committee is of the opinion that there is an ethical 
duty to reveal to the proper disciplinary authority all un- 
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privileged knowledge of conduct of lawyers which an attorney 
believes to be in violation of the California Rules of Pro¬ 
fessional Conduct or applicable sections of the Business and 
Professions Code. 

As to the question whether under the second inquiry here 
addressed, the facts show a violation of the Rules of Pro¬ 
fessional Conduct requiring a report by the inquiring attorney 
to the State Bar, this Committee is of the opinion that the 
facts do so indicate. Absent the consent of the insured to 
his lawyer's representation of an opposing party, a conflict 
of interest would exist giving rise to a violation by the 
lawyer of Rule 5-102(B). Assuming that the first litigation 
were terminated before actual representation of the opposing 
party began, there are such substantial conflcits that a 
written consent of the insured would also be required under 
Rule 4-101. It is reasonable to assume, and it is assumed 
for the purpose of this opinion that the attorney acquired 
confidential information in representing the insured regarding 
the accident. 

This opinion is advisory only. The Committee acts on 
specific questions submitted ex parte and its opinion is based 
on such facts only as are set forth in the inquiry. 




OPINION NO. 356 
(MAY 20, 1976) 


FEES - WITHDRAWAL - DEIAY - RE- 

FUSAL TO DISMISS aCtToN. Tn 

attorney must not make payment of 
his fee a condition precedent to 
dismissal of an action requested 
by his client. Under some circum 
stances an attorney may withdraw 
for non-payment of fees. 

Rules and Statutes: Rule 2-111 

Bus. & Prof. Code Sec. 6128 

An opinion of this Committee has been requested with re¬ 
spect to whether an attorney may ethically delay the dismissal 
of a divorce action until his fees are paid. The inquiry pre¬ 
sents a situation described as typical. The attorney has been 
retained to represent the wife in a Dissolution of Marriage. 

At the initial Order to Show Cause hearing, the attorney ob¬ 
tains an order for the payment of his fees by the husband, pay¬ 
ment to be made in small monthly increments. At about the time 
the first payment is due, the couple reconciles; they instruct 
their respective attorneys to dismiss the action. Wife's attorn¬ 
ey submits a bill to both spouses, combining the amount of the 
court order together with other costs incurred on behalf of his 
client. He accepts a payment of the court ordered amount by 
check drawn on an account held jointly by the spouses, crediting 
the client's costs and not the the order for fees. He then garn¬ 
ishes the husband's wages. Further, he refuses to sign a stip¬ 
ulated Dismissal form prepared by the other attorney. Finally, he 
files a motion for an accelerated payment of fees in a lump sum, 
at the same time requesting an additional fee for the preparation 
of this motion. 

It is the opinion of this Committee that the facts pre- 
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sented do not afford any basis for an attorney to delay dis¬ 
missal proceedings. 

In Informal Opinion 1967-9, this Committee determined that 
an attorney's refusal to proceed with a matter following his 
client's request to proceed is analagcus to withdrawal, and 
the same ethical considerations apply. Rule 2-lll(C) prohibits 
an attorney from withdrawing except in certain limited situations. 
While one of the causes justifying withdrawal is the client's 
deliberate disregard of an agreement or obligation to pay ex¬ 
penses or fees, the facts stipulated in the inquiry do not 
support withdrawal on this ground. There is no suggestion that 
the client does not intend to pay her unpaid fees or costs in¬ 
curred by the attorney. Nor is there any suggestion that the 
non-client spouse, against whom the court order runs, will fail 
to comply with the order for monthly payments. On the contrary, 
the facts stipulate a payment was made, apparently within a reason¬ 
able time to assume compliance with the court order. 

In Opinion 1968-16 of the Committee on Professional Ethics 
of the State Bar, it is stated that an attorney who delays an 
action for divorce because of nonpayment of fees places himself 
in conflict with his client's legitimate interests in having 
the suit terminated with proper dispatch. The Committee there 
held that when a client deliberately disregards an obligation 
to pay fees, the lawyer may be warranted in withdrawing after due 
notice to the client, but that absent such withdrawal, it would 
not be ethical for the lawyer to delay the action until his fee 
was paid. The Opinion expressly finds that the attorney's ob- 
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ligation is the same whether the client is expected to pay or 
a court has ordered payment of the attorney's fees by the non¬ 
client spouse. In either case, the conduct of the attorney 
in delaying the action is improper. 

In Opinion No. 261, this Committee also disapproved the 
conduct of an attorney in delaying the prosecution of a divorce 
action until his fees were paid. The ethical considerations 
do not differ in the present inquiry; delaying a dismissal 
would similarly constitute a direct violation of that part of 
the oath of office directing the attorney "to faithfully dis¬ 
charge the duties of such attorney and counselor". See also 
Informal Opinion 1966-4. 

In Hulland v. State Bar (1972) 8 Cal.3d 440, it is stated 
at 448: 

"When an attorney, in his zeal to ensure the collec¬ 
tion of his fee, assumes a position inimical to the 
interests of his client, he violates his duty of 
fidelity to his client. (Citations omitted.) THisl 
willful failure to render the service for which he 
was retained and his assumption of a position con¬ 
trary to his client's interests clearly warrants 
public reproval." 

The conduct of an attorney in creating delay may also be 
criminal. Business and Professions Code section 6128 provides 
in relevant part: 

"Every attorney is guilty of a misdemeanor who either: 

till 

(b) willfully delays his client's suit with a view to his 


-3- 



upj.nj.oa iNO. joo 


own gain. ,r 

An attorney to whom a fee in a divorce case is owing may 
properly seek a modification of the order for payment or col¬ 
lect his fee by other appropriate methods subject, of course, 
to the ethical requirement that the fee be a reasonable one 
under Rule 2-107. Whether garnishment, acceleration or addition¬ 
al fee is appropriate is a question of law upon which this Com¬ 
mittee offers no comment. In no case, however, may the attorney 
ethically delay dismissal of the action. 

This opinion is advisory only. This Committee acts upon 
specific questions submitted .ex parte and its opinion is based 
only bn such facts as are set forth by the inquiring attorney. 


/. 



OPINION NO. 357 
(June 17, 1976) 


MEDICAL LIENS - ATTORNEY AND 
CLIENT . A new attorney sub- 
stituted intoca personal in¬ 
jury case is not ethically 
bound to honor a medical lien 
granted to a physician by the 
former attorney and his client. 
He can pay the physician from 
the proceeds of the law suit 
only with his client's consent. 

Rules: 5-104(A)(l) 

8-101(A)(B) 

ABA EC 7-9 


An attorney asks the committee's opinion on the following: 

Where a client substitutes a new attorney into a personal 
injury case, is the new attorney bound to honor a lien granted 
to physicians by the withdrawing attorney and by the client 
when represented by the former attorney? Also, does the new 
attorney act unethically or improperly by failing to pay the 
physician after using the bills and reports to obtain a 
settlement? 

At the heart of this problem there is a legal question 
as to whether the instrument signed by the client creates a 
legal interest in the doctor either by assignment or as a lien 
on the recovery which is binding on the lawyer. It is beyond 
the jurisdiction of the Committee to determine questions of law. 
We limit our consideration of the attorney's conduct to the 
question of its ethical propriety, assuming that the lawyer 
is not bound by the lien. 
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ABA Informal Opinion 1295 reminds us that "Obviously the 
attorney must always keep in mind that his responsibility is 

to represent the interests of the client and not of the 
physician." Rule 5-104(A)(l) requires the clients' consent 
to pay third persons from the proceeds of the lawsuit. If 
the client consents, the physician's bill should be paid. If 
the client should withdraw such consent, "an insolvable con¬ 
flict would arise." See Report of Joint Committee of the State 
Bar and the California Medical Association, 38 St. Bar Jour. 572 
(1963). See Rule 8-101(A) and (B). 

We agree with ABA Formal Opinion 163 that "however 
meritorious the claim, and however desirous the lawyer be to 
recognize it and assist in its collection, he may do so only 
with his client's consent." See also L.A. Informal Opinion 
1966-5. 

We do not believe that the new attorney is acting improperly 
in using the physician's bill and report to effect a settlement, 
even if the client is refusing to pay the bill. The physician 
has his legal remedies. If the attorney disapproves of his 
client's refusal, he may try to persuade the client to recognize 
the claim (See EC 7-9) or he may withdraw from the representation. 

This Opinion is advisory only. The Committee acfcs on 
specific questions submitted ex parte . and as stated initially, 
this opinion is based on such facts only as are set forth 
in the questions submitted. 
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OPINION NO. 358 
(JULY 21, 1976) 


DISCLOSURE OF FINANCIAL INFORMATION 

REGARDING CLIENT ELIGIBILITY BY LEGAL 

AID ATTORNEY TO BOARD OF DIRECTORS. 

A Legal Aid attorney may not disclose 

confidential financial information 
regarding a client's eligibility to 
the Foundation Board of Directors 
without the client's consent. 

Rules interpreted: ABA Code of Professional 

Responsibility, EC 4-1, 4-2, 

4-4, 4-6, DR 4-101(a), DR 4-101(b)(l) 
DR 4-101(c). 

Cal. Bus. & Prof. Code Sec. 6068(e) 

The client of a public legal services foundation furnished finan¬ 
cial data to a non-attorney interviewer for use in determining 
the client's financial eligibility for services. The information 
was recorded on a client in-take sheet. During the staff attorney's 
representation of the client, the foundation's board of directors 
and executive director received inquiries from the adverse party 
and members of the community regarding the client's financial 
eligibility. As a result of these inquiries, the staff initiated 
an additional investigation of the client's eligibility including 
a review of documents related to his income and assets. 

The board of directors, desiring to conduct its own investi¬ 
gation, requested the financial data which had been supplied by 
the client to the foundation. The executive director felt that 
the specific information constituted a confidence which was pro¬ 
tected by the attorney-client relationship between the client and 
the foundation and declined to furnish the information requested. 

The executive director stated further that he was satisfied that the 
client was eligible and related the procedures taken to determine 
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the client's eligibility. The executive director also related 
that the client had refused to consent to disclosure . While 
the board of directors was attempting to obtain the information, 
the staff attorney concluded his representation of the client. 

We are asked whether the executive director should reveal 
the information requested by the board of directors. 

Two interests compete in the consideration of this issue. 

On one side of the balance is the foundation's board of directos, 
pledged to formulate and enforce foundation guidelines and 
standards. On the other side is the foundation's staff with its 
executive director, pledged to safeguard conversations with 
clients to preserve attorney-client communication. Canon 4 of 
the ABA Code of Professional Responsibility prohibits a lawyer 
from revealing confidences or secrets of a client. "Confidence" 
refers to information protected by the attorney-client privilege 
under applicable law, and "secret" refers to other information 
gained in the professional relationship that the client has 
requested be held inviolate or the disclosure of which would be 
embarrassing or would be likely to be detrimental to the client 
(DR 4-101(A)). In the case before us, the client has requested 
that the information in the attorney's possession remain confidential, 
therefore, the requested information does qualify as a "secret" 
under DR 4-101(A) and cannot be revealed by the lawyer. 

EC 4-4 and DR 4-101(B)(l) and California Business and Pro¬ 
fessions Code Sec. 6068(e) indicate that the scope of the lawyer's 
duty to his client' confidences and secrets is very broad. Cal® 
ifornia Business and Professions Code Sec. 6068(e) states: "It 
is the duty of an attorney:.To maintain inviolate the con¬ 

fidence, and at every peril to himself to preserve the secrets. 






*-/ u 


of his client." None of the exceptions listed in DR 4-101(C) 
apply to the facts of this inquiry. 

People v. Canfield , 12 Cal.3d:699 (1974) indicates that 
the type of information requested by the board of directors 
does fall within the category of confidences or secrets which 
are protected. In the Canfield case the District Attorney at¬ 
tempted to obtain certain financial information from the Public 
Defender. The information sought was given by a Defendant to 
a non-attorney aide from the Public Defender's Office for the 
purpose of establishing eligibility. The .Court, in holding 
the information to be privileged, stated: 

"The lawyer-client privilege 
is, indeed, so extensive that where 
a person seeks the assistance of an 
attorney with a view to employing him 
professionally, any information acquired 
by the attorney is privileged whether or 
not actual employment results." (emphasis supplied) 
The Canfield case indicates that the facts that the information 
is given to a non-attorney, or that it is given prior to the case 
being accepted, are irrelevant. 

Canfield also clearly indicates that such information could 
not be revealed to the opposing side in litigation. 

"The absence of the privilege 
would convert the attorney habitually 
and inevitably into a mere informer for 
the benefit of the opponent." 

EC 4-4 states that the attorney's ethical considerations 
extend'further than the attorney-client privilege and exist without 
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regard to the nature or source of information of the fact 

that others share this knowledge. ABA Formal Opinion 334 (August 

10, 1974) stated explicitly that: 

"A legal service lawyer may not disclose 
confidences or secrets of a client with¬ 
out the knowledgeable consent of the client." 

The relationship ampng staff attorneys of a legal aid 
organization corresponds to that of law partners in the same 
firm. Confidences may be shared and cases discussed including 
identities of clients. An entirely different relationship ex¬ 
ists between staff attorneys of a legal aid organization and 
its governing body. As stated in Los Angeles County Bar Opinion 
No. 339: 

"the board’s functions are 
limited to formulating broad goals and 
policies pertaining to the operation 
of the society and establishing guide ¬ 
lines respecting categories or kinds 
of clients staff attorneys may handle; 

....once the attorney has accepted a 
client or case of the nature and type 
sanctioned by board policy the board must 
take special precautions not to interfere 
with its attorneys ' independent professional 
judgment in the handling." 

In ABA Informal Opinion 1208 the Committee stated: 

. . the loyalty of the lawyer runs to 
his client and not to the governing body." 

While the board of directors' interest in remaining ac- 





countable for staff actions is well founded and legitimate, that 
interest cannot outweigh the sanctity of the attorney-client re¬ 
lationship. The case law and precedent opinions make clear that 
the staff attorney cannot divulge his client's secrets to the 
Board. The privilege extends to non-attorneys who are sub¬ 
ordinates to the attorney handling the case as well as to the 
attorney's partners and associates. (EC 4-5). 

This opinion is advisory only. This Committee acts upon 
specific questions submitted ex parte , and its opinion is based 
only on such facts as are set forth by the inquiring attorney. 


-5- 



OPINION NO. 359 
(JULY 21, 1976) 


ADVERTISING AND SOLICITATION - 

DIVISION OF FEES - LA^TpTERMEDI- 

ARIES^ It is improper for a lawyer 

who is an employee of a lay organi¬ 
zation to render legal services to 
other lawyers pursuant to an arrange¬ 
ment between the lay organization and 
the other lawyers. 



Rules interpreted: Rule 2-104(B), Rule 3-101, 

Rule 3-102; DR 5-107(B), 
DR 2-103(B). 


The Committee's opinion has boen requested regarding 


the following: 

An attorney represents a Company which has as its 
principal business function the leasing of trained office employees 
to professionals- The Company proposes to hire attorneys for 
placement in a law office. Under an employment contract with the 
Company, the attorney - employees would be salaried by the Company 
and the Company would retain the right to direct and control, 
hire and fire the attorney - employees, . although their day-to¬ 
day direction and control would be delegated to the subscribing 
law office- The employment contract may be terminated by either 
party on two weeks notice. The attorney - employees would not 
be doing legal work for the Company; they would be rendering 
legal services to the clients of the subscribing attorney. 
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Assuming the proposed arrangement follows the same 
procedure as other personnel furnished by the Company, the sub¬ 
scribing law office would enter into a written agreement with 
the Company that the Company is to provide its employees (in this 
case attorneys) to the subscriber in accordance with specified 
terms and conditions. The subscriber agrees to pay a monthly 
fee to the Company as well as certain initial charges. In the 
event a subscriber is not satisfied, he must give two weeks 
notice to the Company in order that a replacement may be 
furnished. The agreement may be terminated by either party on 
thirty days notice. The Company retains the right to reassign 
any of its personnel but it must provide a replacement. The 
personnel are considered employees of the Company and not the 
subscriber for tax purposes. 

Many of the questions raised by this inquiry were 
discussed by this Committee in its Formal Opinion 327. In 
Opinion 327 an attorney worked as an 11 independent contractor” 
for a legal research company which was controlled by laymen. 

This Company solicited legal research work from the legal 
community. All research services were performed by members 
of the State Bar. The researching lawyer would submit his 
bill to the Company and the Company would add its own fee and 
in turn bill the attorney who requested the research. In 
addition, the Company sought to provide the services of its 
independent contractor attorneys in making Court appearances 
on behalf of its attorney customers. This Committee held that 
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the acceptance of employment by an attorney as an independent 
contractor either for the purpose of making court * appearances 
or in providing legal research in the manner described was 
improper. 

The Committee in Opinion 327 stated that a lawyer 
should not accept employment by a Company to render services to 
its clients or customers which services would constitute legal 
services if rendered directly by the lawyer. The Committee 
further stated that even though it is proper for a lawyer to 
advertise for employment by other lawyers (subject to certain 
limitations, see Opinion 319), it would be improper for a lawyer 
to_accept such employment as a result of advertising and soli¬ 
citation by laymen. The Committee observed that the arrangement 
described in Opinion 327 made possible the exploitation of a 
lawyer’s services and enabled laymen to profit from the rendering 
of such services. 

The Committee also noted that if, under the facts, it 
may be said that there is a lawyer - client relationship between 
the lawyer - independent contractor and the lawyer requiring his 
services, then the conduct of the lawyer - independent contractor is 
improper in permitting a lay intermediary to intervene between 
himself and his client. Rule 2-104 <B) prohibits a lawyer from 

compensating an organisation for securing his employment by a 
client. It has also been held to be improper for an attorney 
to knowingly accept professional employment offered to him as a 
result of the activities of any association that for compensation 
controls, directs or influences such employment (Opinion 270, 
and former Rule 3). DR 5-107 (b) provides that a lawyer shall 
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not permit a person who recommends, employs, or pays him to 
render legal services for another to direct or regulate his 
professional judgment in rendering such services. DR 2-103(B) 
provides that a lawyer shall not compensate a person or organization 
to recommend his employment by a client. 

The Committee also stated in Opinion 327 that the activities 
of the Company might constitute the practice of law (a legal 
question beyond the Committee's function) and if so, the lawyer 
would be improperly aiding an unlicensed person to practice law. 

(See Rule 3-101 and Opinion 335 regarding the formation of a 
corporation by a doctor and lawyer to assist attorneys in 
malpractice cases.) 

In the present inquiry, this Committee must determine if 
the objections stated in Opinion 327 apply (see also Opinions 
335 and 319). 

Even if we assume that employment of the attorney-employee 
can be provided without improper advertising or solicitation 
and that the leasing company is in no way engaged in the un¬ 
lawful practice of law, at least two problems are presented by 
the present inquiry. The first is that the arrangement does in¬ 
volve the sharing with a lay organization of compensation arising 
out of professional employment in violation of Rule 3-102. In 
Opinion 194, this Committee held that it was improper for an 
attorney to render a legal opinion to a lay consulting firm for 
a fee which in turn passed the opinion on to its customer at a 
higher fee. The same conclusion was reached in Opinion 327. The 
fact that the "customers" are other lawyers did not change that 
conclusion (see also Opinion 335). In the opinion of this Com¬ 
mittee, the arrangement described in the present inquiry is im- 
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proper for the same reasons expressed in these prior opinions. 

A second objection to the arrangement arises from the fact 
that the leasing company retains control over the lawyer even 
though supervision of the lawyer's day to day activities 
is by the subscribing attorney. The Company has the right to 
reassign the lawyer to another subscriber or to terminate him. 

In this manner the lawyer is in a position where his professional 
services and judgment may be subject to the control, interference 
or influence of another organization. 

Whether or not there may be violations of other rules de¬ 
pends on facts which are not presently before the Committee. 

This opinion is advisory only. This Committee actsi 
upon specific questions submitted ex parte and its opinion 
is based only on such facts as are set forth by the inquiring 
attorney. 



OPINION NO. 360 
(AUGUST 25, 1976) 


ATTORNEY AND CLIENT - DUTY 

TO FORMER CLIENT - AUDIT LET¬ 

TER. It is improper for a dls- 
charged attorney to condition 
the delivery of information to 
the former client's auditor on 
payment of statements for past 
legal services, although he may 
insist upon reasonable compensa¬ 
tion in respect of such new serv-. "■ 
ices, if the client is able to 
pay, including, if appropriate, a 
reasonable advance on such compen¬ 
sation. 

California Rules: 2-107, 2-111 

ABA Disciplinary Rule: 2-106 
ABA. Ethical Considerations: 2-17, 2-18, 2-26 



Inquiry is made on behalf of a law firm (the 
"Law Firm”) which rendered services to a corporation until 
the termination of its employment pursuant to an internal 
reorganization of the client corporation- Payment in res¬ 
pect of services rendered to the corporation prior to such 
termination has not been made, and it is likely that the 
matter will have to be litigated. The Law Firm has re¬ 
cently received a standard form of request for an audit 
letter relating to contingencies affecting the corporation 
known to the Law Firm. The corporation must provide re¬ 
ports as to its financial position and operations to a 
California state agency having regulatory jursidiction over 
it. The Law Firm indicates that a substantial expenditure 
of time would be required to provide the requested audit 


letter. 
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The Law Firm suggests four possible responses to 
the audit letter request, namely: (i) silence; (2) fur¬ 
nishing the requested audit letter, with or without fur¬ 
ther billing; (3) indicating to the corporation that the 
audit letter will be furnished when the outstanding obliga¬ 
tion to the firm has been satisfied (or suitable arrange¬ 
ments made) and upon payment of an advance for the antici¬ 
pated fees for the additional services in connection with 
the audit letter; and (4) indicating to the corporation 

the services requested will be provided upon payment 
of an advance against estimated fees for such further 

services. The Law Firm indicates that the latter two alter- 
* 

natives are the only ones it is seriously considering, and 
that its inclination is to adopt alternative (3) above as 
the only basis upon which it would be willing to accommo¬ 
date the corporation. 

The inquiry presents questions as to: (1) the 
duties of an attorney discharged by a client to furnish in¬ 
formation to a third party subsequent to such employment; 

(2) the right of the attorney to compensation for services 
rendered in connection with the furnishing of such informa¬ 
tion, including the right tc insist on advance payment; and 

(3) the right of the attorney to exact conditions to the 
performance of such post-discharge services additional to re¬ 
ceipt of a reasonable fee for such services. 
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(1) An attorney is under a duty, following dis¬ 
charge by his client, to impart information to third parties 
at the request of the former client. See L.A. Opinion 330, 
to the effect that an attorney is under a duty to impart 
information to a new lawyer for the former client, regard¬ 
less of whether past due bills for legal services have or have 
not been paid. An attorney should be especially sensitive 
to this duty where refusal to supply the information could 
reasonably be expected to result in serious prejudice to the 
former client. Thus it seems clear, and is assumed, that the 
new services are not services that can be provided by another 
law firm or lawyer, because they are so closely related to the 
past services and because in fact they call specifically for the 
knowledge ^nd judgment of the attorney. Furthermore, it 
can be fairly assumed, and is assumed, that withholding 
the new services would be likely to have, or might have, 
serious prejudicial consequences for the client, such as 
an auditor's opinion qualified as to "scope”, embarrass¬ 
ment or worse vis-a-vis the California agency with regu¬ 
latory jurisdiction over the client corporation, difficul¬ 
ties in completing the audit, or other difficulties. Under 
such circumstances, it would be inappropriate for an attor- 

* 

ney to threaten to withhold the new services, except in 
the situation where the client is able to pay a reasonable 
fee for these new services and refuses to do so, as de¬ 
scribed below, or in some other situations where such re¬ 
fusal is permitted under the ethical'rules which do not 
appear to be the case here. 
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(2) The furnishing of information at the request 
of the former client to the former client's auditor con¬ 
stitutes new employment, for which the attorney is per¬ 
mitted to charge a reasonable fee. The fee charged should 
not be "unconscionable", as prohibited by California Rule 

2-107, or more than reasonable, as. prescribed in ABA Ethi- 
« 

cal Consideration 2-17. See ABA Disciplinary Rule 2-106. 
ABA Ethical Code 2-18 discusses the factors involved in 
determinations as to the reasonableness of a fee. 

The foregoing assumes that the client is able to 
pay. (See L.A. Opinion 251, which indicates that, although 
it is sometimes stated that inability to pay can only oc¬ 
cur where the client is a natural person, this is not ex¬ 
clusively the case.) While an attorney being requested to 
perform new services for a new client might have the right 
to decline where he would not receive a reasonable fee 
because of inability to pay on the part of the client (al¬ 
though' such refusal should be reluctant, as suggested in 
ABA Ethical Consideration 2-26)*, refusal to perform the 
services in the; inquiry under discussion because of inability 
to pay on the part of the client would not be proper. In¬ 
ability on the part of the client to pay is not a ground 
of withdrawal under Rule 2-111(C), and the situation under 
discussion is more closely analogous to withdrawal than to 
that of a wholly new lawyer-client relationship because 
of the past relationship, the relationship of the new em¬ 
ployment to past services, and the probability that failure 
to perform the new services would be seriously prejudicial 
to the client, as indicated above. 
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However, inability to pay should not be confused 
with willful refusal to pay. Thus California Rule 2-111 
(C) lists the permissible bases for withdrawal by a member 
of the State Bar, and Rule 2-111(C)(1)(f) permits with¬ 
drawal where the client "... deliberately disregards an 
agreement or obligation to the member of the State Bar as 
to expenses or fees; . . But he cannot, as indicated, 

withdraw under circumstances seriously prejudicial to his 
client. See L.A. Opinions 32 (1925) and 211 (1953) which 
.deal with fee disputes, rights to withdraw, and the effect 
of prejudice to the client of withdrawal. (As indicated 
above, although the situation under discussion is not one 
of withdrawal, the governing considerations are similar, 
for the reasons set forth above.) 

In undertaking new employment, it may in some 
circumstances be appropriate, and consistent with fee ar¬ 
rangement reasonableness, to require a reasonable advance 
or retainer in respect of services to be rendered. In the 
case under discussion, the prior failure to pay fees, 
which the inquiry suggests is not due to dissatisfaction 
with the services or inability to pay but to an internal 
reorganization in -the client corporation, indicates the 
appropriateness of a reasonable advance or retainer arrange¬ 
ment. 
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(3) The attorney may not, however, condition 
performance of the new services upon payment of his past 
due bill for services previously performed, or on any other 
payment (except reasonable compensation for the new services). 
The alternative suggested by the attorney (alternative (3)) 
involves both compensation for the new services and payment of 
past due bills. Where the client would be seriously prejudiced 
by the lawyer’s refusal to perform the services (which generally 
occurs because the proposed services are inherently re¬ 
lated in some way to past services of the same lawyer so 
that the client has become dependent upon such lawyer), 
the lawyer should be especially, careful to avoid even the 
appearance of coercion; _ he should not exact/ as a re¬ 
sult of his superior bargaining position, concessions in 
addition to a fair and reasonable fee as by threatening to 
withhold the services if the requested concessions are not 
forthcoming. Such overreaching would raise problems under 
Rule 2-107, and the threat to withhold services, even if im¬ 
plicit, would be contrary to the spirit at least of Rule 
2-111(A)(2) as being equivalent in substance to a threat 
to withdraw under circumstances where withdrawal would be - 
ethically proscribed as prejudicial to the client. Rule 
2-lll(A)(2) states that, "In any event, a member of the 
State Bar shall not withdraw from employment until he has 
taken reasonable steps to avoid foreseeable prejudice to 
the rights of his client, . . .". 
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In Academy of California Optometrists Inc, v. 
Superior Court of Sacramento County , 51 C.A.3d 999 (3d 
Dist. 1975), the Court stated that, although California 
Rule 2-111(A)(2) relates to withdrawal, it applies with no 
less force to the discharge of an attorney, the duty to 
the client being not "altered by the circumstances of who 
terminates the relationship". 51 C.A.3d at 1005-6. 

Accordingly, the Committee believes that the 
arrangement suggested in alternative (3) is improper, but 
that the arrangement suggested in alternative (4) is proper 
so long as the advance arrangement is reasonable and so 
long as the attorney has no reason to believe that the 
client is not able to make the advance or pay the fee. 

This opinion is advisory only. The Committee 
acts on specific questions submitted ex parte , and as 
stated initially, this opinion is based on such facts only 
as are set forth in the question submitted. 
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OPINION NO. 361 
(JULY 21, 1976) 


CONFIDENTIAL COMMUNICATIONS - 

DIVISION OF FEES - SALE OF IAW 

PRACTICE - SOLICITATION . An 
agreement for the sale and trans¬ 
fer of a law practice is ethic¬ 
ally improper. 

Rules: 2-101, 2-lll(A)(2), 3-102 
ABA. Code DR 2-107(A)(2), EC 4-6 
B & P Code Section 6068(e) 

A sole practitioner, engaged in an estate planning practice, 
inquires whether a plan which he is considering "for the orderly 
sale and transfer of open files and Will files (where potential 
fees may be substantial)" is ethically proper. The plan consists 
of a written agreement with an attorney whom he deems able to ad¬ 
equately provide legal services to the inquiring attorney's clients. 
The plan provides that upon the death of the attorney all such 
files will be purchased by the second attorney who will pay the 
attorney's estate a sum equal to one-third of all fees received 
for his legal services to be rendered to the deceased attorney's 
former clients when the Will files mature. 

The Committee is of the opinion that the proposed agree¬ 
ment for the sale of the attorney's law practice is ethically im¬ 
proper and may be void. The good will of the practice of a lawyer 

is not, of an in itself, an asset which either he or his estate 
can sell. As said by the New York County Committee in Opinion 
109, "Clients are not merchandise. Lawyers are not tradesmen. 

An attempt, therefore, to barter in clients would appear to be 
inconsistent with the best concepts of our professional status." 

ABA Opinion 166. 
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The proposed agreement contemplates a violation of 
Rule 3-102 which states that a member of the State Bar shall not 
directly or indirectly share legal fees except with a person 
licensed to practice law. In this instance, the decedent's estate 
is an unlicensed entity. This Committee and numerous others 
under former Rules and Canons have so held. L.A. Opinion No. 162, 
ABA. Opinion 266, ABA Informal Opinion 648, N.Y. City 272 and679, 
N.Y. State 366, Illinois State 310, Texas State 264; see also 
Drinker, Legal Ethics , p. 189, ABA Code DR 2-107(A)(2), EC 4-6. 

The exceptions to this rule set forth in Rule 3-102 are not 
applicable. 


A further violation may occur after the transfer of the 
deceased lawyer's files, without the consent of the clients in¬ 
volved, if and when the wills and files are inspected by the pur¬ 
chasing lawyer. B & P Code Section 6068(e) requires that the 
secrets and confidences of clients be held inviolate. Also, if 
the purchasing attorney were to offer his services to the deceased 
lawyer’s clients and inform them that he had purchased their former 
attorney's practice, such conduct would constitute solicitation in 
violation of Rule 2-101. The deceased attorney's clients have an 
absolute right to select other counsel and to demand that these 
files be turned over promptly to the lawyer whom the client may 
designate. L.A. Opinion No. 348. 

Although questions of law are beyond the province of 
this Committee, it should be noted that in Geffen V. Moss , 
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53 Cal.App. 3d 215 at 277, 125 Cal. Rptr. 687 at 694, the Court 
stated: "The attempted sale of the expectation of future patron¬ 

age by former and current clients of a law office, coupled with 
an agreement to encourage said clients to continue to patronize the 
purchaser of the physical assets of the office, under the facts of 
this case, may well be said to constitute an attempt to buy and sell 
the good will of a law practice as a going business, contrary to 
public policy , and that portion of the agreement purporting to do 
so is invalid and unenforceable ." See also Academy of California 
Optometries vs. Superior Court , 51 Cal. App. 3d 999 at 1006, 124 
Cal. Rptr. 668 at 672, the Court stated "Contracts which violate 
the canons of professional ethics may for that reason be void...." 

It should also be noted that effective January 1, 1975, 
Article II (Section 6180 et seq) entitled, "Cessation of Law Practice 
Jurisdiction of Courts" was added to the Business and Professions 
Code. It provides for the care of unfinished client matters 
when no member of the Bar, with the consent of the client, has 
agreed to represent clients of a lawyer who dies, resigns, becomes 
an inactive member, is disbarred or suspended from the active 
practice of law. 


This opinion is advisory only. The Committee acts 
upon specific questions submitted ex-parte and its Opinion 
is based upon facts only as set forth in the questions pre¬ 


sented. 







OPINION NO. 362 
(October 20, 1976) 



WITHDR AWAL OF REPRESENTATION - SUIT FOR FEES - OFFICE FILES. 

It is proper for a lawyer representing a client involved in 
litigation to file a motion to withdraw as counsel for good 
cause. After the motion is granted and the withdrawal effected, 
the attorney may initiate a suit against the client for unpaid 
fees. The attorney must return to the client all of the docu¬ 
ments in the attorney's files prepared or paid for by the client, 
and make the remainder of office files regarding the client's 
matters available to the client and its agents. The matter of who 
bears the cost of making copies is a legal question which the 
Committee does not answer. (Opinion 330 modified) 


Rules Interpreted: Rules of Professional Conduct, 

2-111 (A) (2) 

2-111<C) (1) 

ABA Code of Professional Responsibility, 
DR 7-102(A) 

EC 2-16 
EC 2-32 
EC 2-23 


An attorney currently represents an individual and 
corporations controlled by the individual in various litigation 
matters. The individual client has with increasing regularity 
made statements which the attorney believes are contrary to fact 
and has insisted that the attorney take positions contrary to 
the attorney's interpretation of the evidence. The client may 
be insolvent and there are substantial fees and costs for past 
work owing to the attorney, which the attorney believes will 
not be paid. The attorney has requested the Committee's opinion 
on the ethical propriety of the following matters: 

1. The filing of motions in pending litigation to 
withdraw as counsel for the individual client and the corporations 
controlled by the client; 
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2. The initiation of a lawsuit by the attorney 
against the client for costs and fees pending a ruling on the 
motion to withdraw; and 

3, If the motion to withdraw as attorney is granted, 
the extent to which the attorney must provide the client with 
access to the attorney's office files relating to the client's 
matters. 


An attorney may ethically withdraw only on the basis 
of compelling circumstances and only in a manner which protects 
the welfare of the client. Rule 2-lll(A)(2); EC 2-32; Drinker 
140-41, 


Rule 2-111 (C)(1) provides that a member of the State 
Bar may not request permission to withdraw in matters pending 
before a tribunal unless the withdrawal is because his client: 

"(a) Insists upon presenting a claim or defense 
that is not warranted under existing law and cannot 
be supported by good faith argument for an extension, 
modification, or reversal of existing law; or 

(b) Personally seeks to pursue an illegal course 
of conduct; or 

(c) Insists that the member of the State Bar 
pursue a course of conduct that is illegal or that 
is prohibited under these Rules of Professional 
Conduct or the State Bar Act; or 

(d) By other conduct renders it unreasonably 
difficult for the member of the State Bar to carry 
out his employment effectively; or 

(e) Insists, in a matter not pending before a 
tribunal, that the member of the State Bar engage 
in conduct that is contrary to the judgment and 
advice of the member of the State Bar but not pro¬ 
hibited under these Rules of Professional Conduct 
or the State Bar Act; or 

Cf) Deliberately disregards an agreement or 
obligation to the member of the State Bar as to 
expenses or fees , * * * " 
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The Committee is of the opinion that it is ethically 
proper for the attorney to file motions to withdraw with the 
respective courts in which the client or the corporations 
controlled by the client are being represented by the attorney, 
provided that prior to withdrawal of representation, the attorney 
has taken reasonable steps in accordance with Rule 2-111(A)(2) 
to avoid foreseeable prejudice to the rights of his client, 
including giving due notice to his client, allowing for employ¬ 
ment of other counsel, and delivering to the client all papers 
and property to which the client is entitled. If the client 
has requested the attorney to take a position which the attorney 
cannot in good faith support, sub-section 1(a) of Rule 2-111(0 
permits the attorney to seek to be removed. Moreover, if the 
position which the attorney is requested by the client to take 
with respect to the litigation is contrary to the facts known 
to the attorney, a motion for withdrawal would be appropriate 
pursuant to sub-section 1(c) of Rule 2-lll(C). See also, 

DR 7-102 (a) (2) , (5), (6) and (7); and L.A. Opinion No. 19 7 4-7, 

which provides that an attorney should withdraw if a client 
insists on false evidence being presented at trial. No opinion, 
however, is expressed regarding the judgment to be rendered on 
the motions for withdrawal. 

With respect to the accrued fees and costs owed the 
attorney, non-payment of reasonable fees by the client to the 
attorney may be deemed in some circumstances to be sufficient 


-3- 


Formal Opinion No. 362 


reason to seek withdrawal of the attorney under Rule 2-111(C) (1) 
(f)* However, if the failure to pay agreed-upon fees is due to 
the insolvency of the client, it would be ethically improper 
for the attorney to seek to withdraw on that ground alone. 

L.A. Opinion No. 251; EC 2-16. 

Although Rule 2-111(A)(2) requires a withdrawing 
attorney to deliver to the client all papers and property to 
which the client is entitled, neither the Rules of Professional 
conduct nor the Code of Professional Responsibility expressly 
covers the subject. L.A. Opinion No. 330, however, states that 
a withdrawing attorney must release to the client or to the 
client's agent all of the original papers and documents belonging 
to the client, including deposition transcripts, expert reports 
or other documents which have been paid for by the client, and 
that all of the papers constituting the withdrawing attorney's 
office files relating to the client's matters must be made 
available to the former client and the succeeding attorney. 
Moreover, the ethical duty with respect to releasing the office 
filesof the withdrawing attorney should not fluctuate based on 
whether the attorney is fully paid, partially paid, or unpaid. 

See Weiss v. Marcus , 51 C.A. 3d 590, 599; 124 Cal. Rptr. 297, 

304 (1975). See also Academy of California Optometrists, Inc, 

v. Superior Court 51 C.A. 3d 999, 1006; 124 Cal. Rptr. 668, 672 

(1975) wherein the trial court was directed to enter an 
order commanding the former attorney "to forthwith deliver to 
petitioner all files, documents, and papers in his possession 
relating to the action 11 . 
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The Committee expresses no opinion on who must 
bear the cost of copying material delivered to the former 
client; this matter of cost is, in the opinion of the com¬ 
mittee, a question of law the answer to which may depend 
upon the particular facts or documents involved. This 
Committee 1 s Formal Opinion 330 is modified to the extent 
it is inconsistent with this opinion. 

Although a lawyer should be zealous in his efforts 
to avoid controversies over fees with clients and should not 
sue a client for a fee unless necessary to prevent fraud or 
gross imposition by the client, it is the opinion of this 
Committee that an attorney may properly sue a client for 
services rendered if he withdraws as attorney for the client. 
L.A. Opinion No. 109# EC 2-23. However# because a lawyer must 
represent a client zealously within the bounds of the law, the 
Committee is of the opinion that an attorney should withdraw 
from all matters in which he represents the client prior to 
commencement of litigation against the client to secure payment 
of costs or fees. L.A. Opinion No. 212. 

This opinion is advisory only. The Committee acts 
upon specific questions submitted ex parte, and its opinion is 
based upon facts only as set forth in the questions presented. 
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FORMAL OPINION NO. 363 
(October 25,.1976) 


ADVERSE INTERESTS - SIDE SWITCH- 
ING BY ASSOCIATE OF LAW FIRM . 

Law firm should not continue to 
represent defendant after associ¬ 
ation of former associate of at- LOYOLA UNIVERSITY 

tomeys for plaintiff even though 

associate does not participate in f'iUV 2 19/6 

the litigation, unless: (1) defend¬ 
ant consents, and (2) plaintiff con- LAW LIBRARY 

sents or it is abundantly clear that 
associate was not privy to plaint¬ 
iff^ confidences. (Opinion 252 dis¬ 
approved) . 

Rules Interpreted: Rules of Professional 

Conduct - 4-101, 5-102 

B & P Code 6068 (e) 

Code of Professional 
Responsibility - 
EC 4-2, EC 4-6, 

DR 4-101, EC 9-2. Canon 9. 


The Facts 

An associate of a law firm representing plaintiff ("Plain¬ 
tiff's Firm") notifies the firvn he is leaving to become an 
associate of the law firm representing the defendant ("Defendant’s 
Firm") in the same case. The associate also tells Plaintiff's 
Firm he will have nothing to do with the case. Plaintiff’s 
Firm makes no objection to the associate’s plans. 

While with Plaintiff's Firm, and before he knew v?ho 
the parties were, the associate was asked his opinion about 
the case. Later, he was asked to work on the file, and then 
learned for the first time that a defendant was the associate's 
old friend and personal doctor. The associate immediately told 
Plaintiff's Firm he could not work on the case because of his 
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relationship with the defendant. In all, the associate spent 
between 15 to 30 minutes billed to the case by Plaintiff's 
Firm. In addition, while still with Plaintiff's Firm, the 
associate represented the plaintiff at a deposition unrelated 
to this case; at that time, the associate told the plaintiff 
that the associate would not be able to represent plaintiff in 
this case because one of the defendants (left unidentified) 
was the associate's personal doctor. 

Before he joined Defendant's Firm, the associate told 
the defendant of his move, and that he would not he working 
on the case in order to avoid even the appearance of repre¬ 
senting adverse interests. The defendant said he understood, 
and did not object. Beyond telling Defendant's Firm that he 
would not be able to work on the case because of his former 
association with Plaintiff's Firm, the associate has not dis¬ 
cussed the case with Defendant's Firm, and has never seen either 
their file or the court file in the case. 

The associate will not work on the case, but Defendant's 
Firm has asked him to inquire whether these facts present any 
problem of conflict of interest, and whether any additional 
steps should be taken. 

Preliminaries 

1. The failure of Plaintiff's Firm to object when it 
first learned of the associate's plan to associate with Defen¬ 
dant's Firm would not prevent plaintiff from raising the matter 
later on. Earl S chieb , Inc, v . Superior Cour t, 253 Cal. App. 2d 
703 (1967); see also Ernie I ndustries, l ine, v. Patentex, In c. , 

478 F.2d 562 (2 Cir., 1973). Similarly, lack of immediate 
objection by the defendant would not eliminate questions of 
propriety. 
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2. While the key figure in this inquiry is or was an 
associate of both firms, connection with the case rather than 
rank in the pecking order is decisive. In considering how a 
lawyer's ethics affects his client "...we do not belreve that 
there is any basis for distinguishing between partners and 
associates on the basis of title alone - both are members of 
the bar. . ." Silver Chrysler Plymouth, Inc, v. Chrysler 

Mot. Corp, , 518 F.2d 751, 756 (2 Cir., 1975). In gauging 
the effect upon the litigants of the associate's change of 
law firms, we consider plaintiff and defendant as successive clients 
of the associate. 

3. The Rules of Professional Conduct deal separately 
with a lawyer's conduct as it affects a first client (Rule 4-101) 
or the second (Rule 5-102). On the present inquiry, the effect 
on the second client (defendant) is minimal, and we deal with 
that problem first. 

Second Client 

Rule 5-102(A) recognizes the basic fiduciary responsi¬ 
bility of the lawyer to deal openly with his client, requiring 
disclosure of "his relation, if any, with the adverse party" 
and any interest he may have in the matter. The associate 
has already taken this appropriate first step. The Rule 
requires one further step: a formal and precautionary acknowl¬ 
edgement that the defendant is satisfied with the new arrange¬ 
ment. The defendant's "written consent" should be obtained. 

(See also EC4-2.) 
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First Client 

The Rules of Professional Conduct (Rule 4-101)tie together 
the ethics of adverse employment and the duty of preserving 
client confidences (B & P Code § 6068(e)). Under the language 
of Rule 4-101, it is not every employment adverse to a first 
client that is forbidden absent "informed and written consent." 
As stated, the prohibition applies only if work for the second 
client relates "to a matter in reference to which he [the 
lawyer] has obtained confidential information by reason of or 
in the course of his employment" by the first client. In 
this respect, the new Rule continues old Rule 5, applied in 
Arden v. State Bar , 52 Cal. 2d 310, 341 P.2d 6 (1959). The 
Code of Professional Responsibility does not make this same 
distinction. Nonetheless, some federal cases have arrived 
at a similar result by interpreting together DR 4-101 (confi¬ 
dences) and Canon 9 (appearance of impropriety); they say that 
a lawyer may not represent a second client adverse to a first 
client in a matter "substantially related" to the first 
representation. Ernie Industries, Inc, v. Patentex, Inc ., 478 
F.2d 562 (2 Cir., 1973). If the matters are "substantially 
related," confidences will be presumed rather than inquired 
into, lest the inquiry itself destroy the confidence. (See 
Hull v. Celanese Corporation , 513 F.2d 568, 2 Cir., 1975). 

Representation in Unrelated Case 

The fact that the associate here at one time directly 
represented the plaintiff at the taking of a deposition, but 
in an unrelated case, would not present any difficulty under 
either the California Rules or the "substantially related" 
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rule. If there were confidences exchanged in the earlier matter, 
it is still not "the matter" that is now being litigated, nor 
connected with it. Absent some such a connnection, the client 
has no right to restrict the associate's later employment. 

See Kraus v. Davis , 6 Cal. App. 3d 484 (1970), Silver Chrysler 
Plymouth, Inc, v. Chrysler Mot. Corp ., 518 F.2d 751, 757 (1975), 

Gas-A-Tron of Arizona v. Union Oil Co. of California , 534 F.2d 
1322 (9 Cir., 1976), see also Bonus Oil Co. v. American 
Petrofina Co. , 1975 Trade Cases 60,315 D. Neb. , Redd v. Shell 
Oil Co . , 1974-2 Trade Cases It 75,392, reversed in 518 F.2d 311 
(10 Cir., 1975). 

Side Switching 

The greatest concern raised by the inquiry is the degree 
to which earlier employment by the associate may affect his 
later employment in the same case (as here), or a related case. 

The decision affects both clients, the young lawyer's employability, 
the mechanics of operation of large law firms, and the public's 
estimate of the profession. (In our view the considerations 
affecting lawyers joining private firms after leaving govern¬ 
ment employment involve policy matters not raised by this 
inquiry, and this opinion does not reach the problems of 
DR 9-101(B). See ABA Formal Opinion No. 342 (Nov. 24, 1975), 
and cf. Opinion 16 and Tentative Draft Opinion for Comment 
Inquiry 19, Committee on Legal Ethics of the District of 
Columbia Bar, 1 District Lawyer 39-44 (Fall, 1976); see also 
B & P Code § 6131)• 
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Where the "substantially related" rule is applied, courts 
have also considered whether the switching lawyer himself had 
a substantial or minimal connection with the representation 
of the first client. See Silver Chrysler Plymouth, Inc, v . 
Chrysler Mot. Corp ., 518 F.2d 751, 755 (2 Cir., 1975). Thus 
in Gas-A-Tron , supra , an associate of a firm that handled 
many matters for Shell and Exxon later'became associated with 
a firm that filed an anti-trust action against Shell and 
Exxon. Disqualification of the associate and the second firm 
were reversed, for the reason that the associate's work for 
the first firm had been in matters unrelated to the pending 
litigation, and he was not privy to the confidences of the 
oil companies contained in the general files of his first 
employer. The case suggests the possibility that what may 
have been forbidden to his first employer was not forbidden 
to the associate, not because he was only an associate, but 
because of his lack of exposure to the client's confidences. 

The facts in the inquiry show that the associate here had. 
not over a half hour's exposure to the plaintiff's case, but 
they do not rule out the possibility that the brief contact 
made him privy to confidential information obtained directly 
by Plaintiff's Firm, and mediately by the associate, "by rear.on 
of or in the course of" employment by plaintiff (Rule 4-101). 
Plaintiff has the right to expect that those confidences will 
be respected even after the associate leaves the firm. B & P 
Code § 6068(e); see also EC 4-6, EC 4-2, and DR 4-101. 
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The ultimate question is whether or not plaintiff’s 
expectancy of confidentiality can be satisfied by advice "that 
the party transferring will not participate further in the 
pending controversies, and will not disclose any of the con¬ 
fidences acquired in his former employment pertaining to these 
same matters." Under similar circumstances, L.A. Opinion 
No. 252 (1958) said that that would suffice and that there would 
be no impropriety. That view makes for employability, eases 
the problems of the hiring firm acting in good faith, and 
permits a consenting second client to keep the lawyers of his 
choice. 

A later L.A. Opinion No. 269 (1962) discussing the 

old Canons .of Professional Ethics (Canons 6, 29, 37) and the 
old Rules of Professional Conduct (Rules 5, 6, 7) on confiden¬ 
tiality and adverse and conflicting interests, observed that 
the Committee "has also seen fit to depart from a strict inter¬ 
pretation of said Rules and Canons under certain circumstances." 
It said of Opinion No. 252 that "here again the strict rule 
was not adhered to." 

This Committee disapproves of Opinion No. 252 to the 
extent that it is inconsistent with the conclusions expressed 
herein. We feel that the first client, here the plaintiff, 
would justifiably take a dimmer than ordinary view of an un¬ 
favorable outcome of his lawsuit when he pondered the fact that 
a former associate of his law firm had been in the enemy camp. 

As stated in another, connection in L.A. Opinion No. 216 (1953), 
"Joint occupancy of a suite gives rise to an assumption by the 
public that the two lawyers are related professionally, even 
though no partnership exists, and permits an inference of col- 
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laboration ... To avoid the appearance of impropriety, ex¬ 
ceptional circumstances, not apparent, here, would have to 
exist." We are of the opinion that preservation of a client's 
confidences, and reinforcement of the client's feeling of as¬ 
surance that the confidence will be kept, outweigh considerations 
of easing the mechanics of later employment, and outweigh even 
the possibility that another litigant and a good faith employer 
may suffer by innocent association with an equally good faith 
carrier of unwanted confidences. 

If it is clear that the associate will not have any 
connection with the case so that any appearance of impro¬ 
priety will be negated, and if it is abundantly clear that the 
associate did not receive any of the plaintiff's confidences 
during his tenure with Plaintiff's Firm, Defendant's Firm may 
proceed with the representation of the defendant without the 
written consent of the plaintiff obtained through his counsel. 
Otherwise not. 

This opinion is advisory only. The Committee acts on 
specific questions submitted ex parte and its Opinion is based 
on only those facts set forth in the question submitted. 
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FORMAL OPINION NO. 364 , 

(December 15, 1976) LOVOlA UNjVE HS iTy 
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OPPOSING COUNSEL - PROFES- j Aw , rRt . , v 

SiORAL CONDU CT - REFUSAL TO ' 

EXTEND PROFESSIONAL COURTESIES . 

It is improper for a group of 
attorneys to circulate the names 
of other .lawyers who fail to af" 
ford professional courtesies. 

The errant attorney may be of con¬ 
cern to the organized bar, but re¬ 
ciprocal treatment demeans the en¬ 
tire profession. 

Rules interpreted: ABA Code EC 1-5, 7-38 

An attorney has asked whether it would be proper to 
form a group of lawyers to circulate the names of other attorneys 
who do not extend normal courtesies, such as a continuance or 
stipulation, for the purpose of a group-action response in kind. 

It is the opinion of this Committee that formation of such a 
group, or even an individual response which is intended to harass, 
is improper. This conclusion stands independently of any sub¬ 
stantive analysis of any questions of law. 

Although it is to be wished that all laiwyers be court¬ 
eous to opposing counsel and accede to reasonable requests re¬ 
garding continuances, procedural formalities and similar matters, 
as recommended by ABA Code EC 7-38, an agreement among lawyers 
to boycott those who do net extend such courtesies is in effect 
an equally inappropriate indulgence by the group of lawyers in 
the very conduct they wish to condemn. See also Former ABA Canon 
24. 

An attorney's responsibility is otherwise directed by 
ABA Code EC 1-5: the appropriate response is to encourage the 
fellow lawyer to adopt that high standard of conduct and integrity 
to which all lawyers hopefully adhere. 
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The repeated failure of a particular attorney to accord 
those courtesies which are usual may, at some point, become of 
concern to the organized bar in fulfilling its obligation to 
review errant conduct by a member of the bar. No individual or 
group of attorneys should appoint themselves, however, to ad¬ 
minister the sanction of engaging in the same errant conduct. 

Such efforts do not enhance the stature of the profession, and 
are unworthy of those who should be brethren at the Bar. 

This Committee has stated that the absence of a rule 
or canon that is specifically applicable to certain conduct does 
not mean that such conduct is ethical. L.A. Opinion Nos. 63 and 
339.; see also Rule 1-100. The duty of an ethics committee is 
to advise attorneys as to conduct which, as indicated in the 
preamble of the ABA Code of Professional Responsibility, meets 
’’the objectives toward which every member of the profession 
should strive.” 

This opinion is advisory only. The Committee acts on 
specific '-questions submitted ex parte , and its opinion is 
based on such facts only as are set forth in the question sub¬ 
mitted. 


NOTE: To adopt authority from a source entitled "{'Then I went 

to the Bar”, this inquiry is capable of resolution in the 
following lines: 

In other professions in which men engage 
(Said I to myself-said I) 

The Army,the Navy, the Church, and the Stage 
(Said I to myself-said I), 

Professional license, if carried too far. 

Your chance of promotion will certainly mar-- 
And I fancy the rule might apply to the Bar 
(Said I to myself-said I!). (1) 

(1) "Iolanthe” by Sir William Gilbert 
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FORMAL OPINION NO. 365 
(April 20, 1977) 


ADVERSE PARTY - COMMUNICATION OR 

NEGOTIATION WITH : A member o£ the 
State Bar may not, without the con¬ 
sent of opposing counsel, sanction 
an attempt by his client to reach 
a compromise settlement by direct 
communication with the adverse 
party. 

Rule interpreted: Rule 7-103, California 

Rules of Professional 
Conduc t 

The Committee has received the fallowing inquiry: 


"In an attempt to resolve by way of settlement a lawsuit 
involving certain rights in a patent, the defendant concluded 
that plaintiff’s attorney may be deliberately interfering 
with the possible resolution of the dispute. The defendant 
has proposed to discuss settlement directly with the plain¬ 
tiff. Defendant’s attorney has made known to plaintiff's 
attorney the desire and intention of the defendant to discuss 
settlement directly with the plaintiff. Defendant is willing 
to conduct such conversation whether with plaintiff’s attorney 
present or not, as plaintiff may prefer, except that if plain¬ 
tiff's attorney io pi. e sent defendant wil 1 a'so wish to have 
his attorney present. Plaintiff's attorney has responded by 
threatening to sue defendant and defendant's attorney for 
interference with contractual relationships if defendant com- 
municites directly with plaintiff. 

"Is there any violation of the canons of ethics or 
r*-.es of professional conduct (or any other proscription) that 
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would preclude the defendant from communicating directly with 
the plaintiff with regard to settlement of the litigation be¬ 
tween them." 

Since the Committee does not pass upon questions of 
law (L.A. County Formal Opinion 275), it expresses no opinion 
on whether the contemplated communications would constitute 
a violation of applicable law. 

With regard to whether the contemplated communica¬ 
tions would be ethically improper, Rule 7-103 of the California 
Rules of Professional Conduct provides, in pertinent part: 

"A member of the state bar shall not communicate 
directly or indirectly with a party whom he knows to 
be represented by counsel upon a subject of contro¬ 
versy, without the express consent of said counsel." 
A.B.A. Formal Opinion 75 held that an attorney cannot, 
without the consent of opposing counsel, sanction an attempt by 
his client to reach a compromise settlement by direct communica¬ 
tion with the adverse party. This opinion was based on an in¬ 
terpretation of Former A.B.A. Canon 9 which prohibited an 
attorney from communicating upon the subject of controversy 
with pi party represented by counsel. Rule /-1U3 is, if anything, 
broader in its language in that it prohibits direct or indirect 
communications with a party represented by counsel. 

It should be noted that the Rules of Professional Con¬ 
duct govern the conduct of members of the Bar, not their lay 
clients. However, as stated in A.B.A. Formal Opinion 75, an 
attorney should not advise or sanction acts by his client 
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which he himself should not do. If the client should suggest 
direct negotiations with the other party, without the consent 
of the adversary's attorney, it is the duty of the attorney 
to attempt to dissuade his client from doing so. See also 
A.B.A. Formal Opinion 95 and L.A. Informal Opinion 1966-16. 

The Committee is of the opinion that the duty im¬ 
posed on the attorney by A.B.A. Formal Opinion 75 is equally 
applicable to this inquiry. In the circumstances, the attorney 
should make every effort to dissuade his client from direct 
negotiations with the adverse party. 

This opinion is advisory only. The Committee acts 
on specific questions submitted ex parte and the opinion is 
based on such facts only as set forth in the questions sub¬ 
mitted. 
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LOS ANCELES COUNTY BAR ASSOCIATION 
OPINION No. 366 1212 city national bank building 

(April 20, 1977) 606 south olive stkeiet 

LOS ANCELLS, CAUEORNIA 900T4 

VO * 

CONFLICTING INTERESTS - CONFIDENTIAL 

COMMUNICATIONS - WITNESSES - WITHDRAWAL LAW LIBRARY 
Where an attorney has been consulted in 
confidence by one defendant who will now f/|AY g 4 19/7 
be a witness for the prosecution against 

other former co-defendants, the attorney LOYOLA UNIVERSITY” 
may not ethically represent any of the 
remaining co-defendants. 

Rules interpreted: Rules of Professional 

Conduct, 4-101 

Business and Professions 
Code, Sec. 6068 (e) 

A member of the Bar has asked the Committee's opinion 
on the following: 

Recently several persons were charged with the crime of 
murder. One of these consulted the attorney seeking representa¬ 
tion. After "two brief interviews," during which the 
prospective client's version of the events leading to 
the chargp was related to the attorney, a determination 
was made not to represent the client. No notes of the 
interviews were made. Subsequently, that prospective client 
was granted immunity, and will be a witness for the prose¬ 
cution against remaining defendants. One of the remaining 
defendants has indicated a desire to have the attorney as 
defense counsel. The attorney indicates that he has no 
information from the interviews that has not since been 
given to the prosecution pursuant to the immunity grant. 

The attorney urges us to consider the willingness of the 
remaining defendant to waive any conflict of interest, the 
defendant's indigency, and the defendant's specific request 
for him as defense counsel. The -attorney asks whether he 
may ethically represent one of the remaining defendants 
under these facts. 


L-arri 
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We are of the opinion that the attorney may not 
properly represent any of the remaining defendants. 

Section 6068(e) of the Business and Professions Code 
requires lawyers "to maintain inviolate the confidence, 
and at every peril to himself to preserve the secrets of 
his client." We think that the first client is protected 
by Section 6068(e) where confidential information is given 
to the attorney in the initial conference before actual 
employment, or where, as here, no employment ensues. 

See Evidence Code Section 951 ("Lawyer-Client Privilege"), 
which defines a client as a person who "....consults a 
lawyer for the purpose of retaining the lawyer or securing 
legal service or advice from him in his professional capacity." 
See, also, Law Revision Commission Comment to Sections 950, 

951 of the Evidence Code. 

Rule 4-101 prohibits a lawyer from accepting employ¬ 
ment advers to a former client without that former client's 
informed and written consent. We see no reason to distinguish 
between a client who later employs the lawyer and a client 
who consults and obtains advice only. In our opinion the 
attorney cannot accept the representation of a new client 
where he has obtained confidential information from a former 
client who will be an adverse witness to the new client. His 
duty to the defendant on trial would require him to vigorously 
cross-examine the former client about matters previously 
disclosed in confidence. 

In our view, the grant of immunity by the prosecution, 
or the disclosure of the same facts to them, does not alter or 
affect the requirements of Rule 4-101. The duty imposed by 
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Section 6068(e) of the Business and Professions Code 
continues also. See Evidence Code Section 955; People 
v. Dorrance , 65 C.A. 2d 125 (2944); People v> Singh, 

123 C.A. 365 (1932). The Evidence Code requires the 
lawyer to claim the privilege when asked to disclose the 
confidential information. The cases hold that the priv¬ 
ilege continues when there was consultation and no employ¬ 
ment, and where the employment was later terminated. 

Canon 9 enjoins us to avoid even the appearance of 
impropriety. Even where a former client discloses the 
same information to others, the lawyer with whom he dis¬ 
cussed the matter in confidence would appear to be taking 
advantage of that confidence when he assumes the cross- 
examiner's role. 

If the attorney is able to represent one of the 
defendants within the Rules, strict compliance with the 
Rules is mandatory. At a minimum the informed written con¬ 
sent must be obtained from both the first prospective 
client (witness) and the second prospective client 
(defendant). Under the facts given, the attorney has 
not obtained the required consent from the former client 
(witness). 

The Committee had occasion to point out in our 
Opinion No. 353 that informed consent is virtually im¬ 
possible to obtain in some situations. Assuming that the 
attorney can present and explain the waiver or consent to 
the former client under these circumstances, we have 
serious reservations as to the efficacy of such consent. 

At any stage of the representation of the new client the 
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attorney may suddenly become aware of some fact re¬ 
lating to his former client's credibility, and would 
be duty bound to cross-examine. The problem of in¬ 
forming the first clientis such that independent legal 
advice may be required. 

An additional serious problem lies in the poss¬ 
ibility that the lawyer could be called as a witness, 
once consent is given, by either side. Once the cred¬ 
ibility of the first client is attacked 3 the prosecution 
could call the lawyer to rehabilitate the witness by 
showing a prior consistent statement (to the detriment 
of the defendant client). Or the lawyer may be called 
to impeach the witness (former client), thus creating 
an appearance of impropriety, in that he is attacking 
the credibility of one who came to him and related con¬ 
fidential matters. Withdrawal may then be appropriate. 

The attorney refers us to U.S. vs. Garcia 57 F.2d 

272 (5th Cir., 1975) and U.S. vs. Jeffers 520 F.2d 1256 
* 

(7th Cir., 1975). It is worth noting that these cases 
involve other laws than our Section 6068(e) of the 
Business and Professions Code and Rule 4-101, upon 
which we rely. We emphasize that our concern is with 
the ethical, not the legal, rule. These cases, however, 
illustrate the ethical dilemma faced by the attorney 
when a former client becomes a witness for the prosecu¬ 
tion. Further, our perspective differs from that of an 
appellate court, which, viewing a completed trial, may 
consider, inter alia , the seriousness of the conflict, 
the extent of any prejudice to the defendant, and the 


impact of a re-trial upon the administration of justice. 
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The Court in Garcia proposed an elaborate waiver to be 
made by the defendant, but did not discuss the duty to 
the former client, which duty is central to this opinion. 

It is the Committee's opinion that the representation 
of one of the remaining defendants would present a clear 
violation of the Rule. Nontheless, the Committee believes 
that the following should be brought to the attention of 
the Bar: Often in the past, inquiries directed to us as 
an ethics committee illustrate that some conduct, while 
arguably not in violation of the Rules, may still be un¬ 
ethical. Therefore, where advice is sought by a lawyer 
as to future conduct, the Committee's advice proceeds 
from a consideration of the highest and best ethical 
standards for the legal profession. We see our duty to 
the profession as delineating those ethical standards 
a<? well as interpreting the Rules and Canons. 

This opinion is advisory only. The Committee acts 
upon specific questions submitted ex parte and its 
opinion is based only on those facts set forth in the 
question submitted. 
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LOS ANGELES COUNTY BAR ASSOCIATION 

ETHICS COMMITTEE 

OPINION No. 367 
(05/18/77) 

TRIAL COUNSEL AS WITNESS — Neither a lawyer 
nor his firm should undertake representation of 
a client in connection with pending or contem¬ 
plated litigation in which the lawyer ought to 
testify unless it is clear that the refusal of 
representation would work a substantial hard¬ 
ship on the client. 

Rules Interprested: 2-lll(A)(4)(d) 

DR 5-101(B) 

DR 5-102(A) 

A member of a law firm is a director, officer and principal 
stockholder of a corporation which has requested the law firm 
to represent it in connection with contemplated litigation. 

It is anticipated that the lawyer will testify on behalf of 
the corporation at trial, and that the testimony will relate 
to knowledge of the corporation or its activities obtained by 
the lawyer-witness in his capacity as a principal of the cor¬ 
poration as distinguished from that as a lawyer. The lawyer 
has requested the Committee's opinion with regard to the fol¬ 
lowing questions : 

1. May the law firm of which the lawyer-witness is a 
member represent the corporation of which the 
lawyer-witness is a principal shareholder, direc¬ 
tor and officer? 
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2. If not, would such representation be ethically 
appropriate if the lawyer-witness is on leave from 
the law firm at the time of commencement of the 
lawsuit through the trial? 

3. If not, would the fact that the client would be 
required to incur substantially greater costs to 
obtain representation constitute a "substantial 
hardship" within the meaning of Rule 2-lll(A)(4)(d) 
of the Rules of Professional Conduct? 

It is the opinion of this Committee, as it has consistently been 
expressed in previous opinions, and it is an established ethical 
principle, that where a lawyer may be required to testify to 
substantive issues in behalf of a client, neither the lawyer 
nor any member of his firm should undertake in the first instance 
or continue without representation of the client in connection 
with the litigation in which the lawyer ought to testify, unless 
there are specific facts indicating that the refusal to represent 
the client would work a substantial hardship on the client. LA 
Opinion No. 312 (June 25, 1969); LA Informal Opinion 1970-13; DR 
5-101(B) ; Rule 2-111(A)(4); DR 5-102(A); ABA Opinion 220. 

The rationale which informs the rule is that a lawyer who is both 
counsel and witness undertakes potentially inconsistent roles. 


2 


Opnion No. 367 


thus opening the lawyer-witness to impeachment for interest, or 
leaving the counsel to argue his own credibility. Further, 
opposing counsel may suffer an unfair handicap in challenging the 
credibility of the lawyer-witness who also appears as an advocate. 
EC 5-9. 

Even if the lawyer-witness is on leave from his law firm from 
commencement of the lawsuit through completion of trial, it is 
the opinion of this Committee that the lawyer’s association with 
the law firm is not sufficiently attenuated to permit the law firm 
to represent the client in contemplated litigation. The lawyer’s 
temporary leave from his firm for purposes of permitting it to 
conduct the litigation does not alleviate the problem giving rise 
to the rule. The lawyer on temporary leave would be only slightly 
less impeachable for interest; he would be faced with the prospect 
of having his credibility argued by a member of the firm with 
which he was recently associated, will shortly join again, and 
relied on for his livelihood; and he would still be faced with 
the inconsistent role of witness on the one hand and advocate, al¬ 
beit once removed, on the other. 

The foregoing principle would apply regardless of whether the 
client is an individual, a corporation, or a trust. It is the 
fact that the lawyer representing the client may be called upon 
to testify during the litigation which poses the ethical dilemma, 
not the status of the client. 
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An exception to this general principle is set forth in Rule 2-111 
(A)(4)(d) of the Rules of Professional Conduct, and provides in 
pertinent part as follows: 

"(4) If upon or after undertaking employment, 
a member of the State Bar knows or should know that 
he or a lawyer in his firm ought to be called as a 
witness on behalf of his client in litigation concer¬ 
ning the subject matter of such employment he shall 
withdraw from the conduct of the trial and his firm 
may continue the representation and he or a lawyer in 
his firm may testify under the following circumstan¬ 
ces : 


"(d) As to any matter, if refusal would work a 
substantial hardship on the client because of the 
distinctive value of the lawyer or his firm as counsel 
in the particular case." 

The cost of obtaining alternative counsel and the termination of 
an attorney-client relationship of long duration is not generally 
considered sufficient to establish the requisite substantial 
hardship. Whether a refusal of the lawyer and his firm to repre¬ 
sent the client would create a sufficient hardship on the client 
to permit such representation is a matter of fact to be determined 
in each particular case. Clearly, the personal or financial bur¬ 
den to the client which may result from the lawyer's refusal of 
representation should be considered. If the additional expense 
expected to be incurred by the client to obtain alternative repre¬ 
sentation would substantially affect the client's financial integ¬ 
rity, then such expense is clearly a material consideration and 
may under certain circumstances be determinative. In this regard, 
ABA Code of Professional Responsibility EC 5-10 states in part: 
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"In the exceptional situation where it would be 
manifestly unfair to the client for the lawyer 
to refuse employment or to withdraw when he will 
likely be a witness on a contested issue, he may 
serve as advocate even though he may be a wit¬ 
ness. In making such decision, he should deter¬ 
mine the personal or financial sacrifice of the 
client that may result from his refusal of em¬ 
ployment or withdrawal therefrom, the materiality 
of his testimony, and the effectiveness of his 
representation in view of his personal involve¬ 
ment. In weighing these factors, it should be 
clear that refusal or withdrawal will impose an 
unreasonable hardship upon the client before the 
lawyer accepts or continues employment." 

Unless there are facts clearly indicating that the lawyer’s ser¬ 
vices are uniquely valuable with respect to particular litiga¬ 
tion and that refusal to accept employment by the lawyer or his 
firm would work a substantial and unreasonable hardship on the 

client, the lawyer should refuse to accept employment or should 

* 

withdraw. Doubts should be resolved in favor of the lawyer testi 
fying and against his becoming or continuing as an advocate. LA 
Informal Opinion 1970-13. This is particularly important at the 
outset of the litigation where a decision not to undertake repre¬ 
sentation of a client in a matter in which the attorney ought to 
be called as a witness would preclude the possibility of having 
to litigate the question, with the attendant consumption of time 
and expense, at a later stage of the proceedings. However, if it 
is determined that because of a substantial hardship on the 
client, the law firm should accept the employment, the lawyer- 
witness should not participate in the preparation or conduct of 
this litigation except in his capacity as a witness. 
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This opinion is advisory only. The Committee acts on specified 
questions submitted parte and its opinion is based on only 
those facts as are set forth in the question. 
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L-tTTH- 



ETHICS COMMITTEE 



OPINION No. 368 
(06/16/77) 



ATTORNEY AND CLIENT MEDICAL LIENS - DISBURSEMENT 
OF CLIENT * S FUNDS — An attorney who has notice 
of a physician's lien on funds recovered by a 
client in a personal injury action should not 
disburse funds to the physician without the cli¬ 
ent's consent. If the client refuses to give his 
consent, the attorney should notify his client 
and the physician that he will hold the funds until 
the dispute between them is settled. 


Rules Interpreted: • 5-104(A) (1) 


8-101(B) 


The Committee has been asked for an opinion concerning the 
following facts: An attorney undertakes to represent client X 
in a personal injury action. In the course of his representa¬ 
tion, he signs a medical lien concerning X's medical bills. 

The attorney receives medical reports and a bill from the physi¬ 


cian. 


When a settlement is made, the insurance carrier remits a check 
to the attorney. The attorney informs X that he intends to 
honor the lien but X objects and demands that the funds be re¬ 
mitted to him and he will settle with the doctor. What are the 
attorney's ethical responsibilities? 
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The general rule concerning money which is received or held for 
the benefit of a client is stated in Rule 8-101 of the Rules of 
Professional Conduct. Rule 8-101(B)(4) states that a member of 
the Bar shall: 

"Promptly pay or deliver to the client as requested 
by the client the funds, securities or other proper¬ 
ties in the possession of the member of the State Bar 
which the client is entitled to receive." 

In the fact situation which has been posed, the client is de¬ 
manding funds which are in the attorney’s possession. However, 
the attorney has notice of a lien on those funds and in addition, 
since he has received a medical report from the physician holding 
the lien, the attorney has independent evidence that a sum is or 
may be owing to the physician. Whether the client is "entitled 
to receive" the funds is a question of law which we do not de¬ 
cide. Since the client is not necessarily "entitled" to the full 
sum in his account. Rule 8-101(B)(4) does not require the attor¬ 
ney to pay the full amount to the client upon his request. The 
attorney must, however, release those funds not in dispute to 
which the client is entitled. 

The attorney may not, however, pay a physician's bill out of a 
client's money without the client's consent. Rule 5-104(A)(1) 
states that an attorney may pay expenses incurred by the client 
to third persons out of funds collected, but only with the con¬ 
sent of the client. When the client does not consent to such pay¬ 
ment, the attorney should not disburse funds. Opinion 357; ABA 
Formal Opinion 162. 
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Whenever an attorney has notice of a lien upon funds which he 
has received for the benefit of a client, and the client objects 
to his honoring the lien, the attorney's duty is to notify both 
the holder of the lien and his client that he will hold the funds 
until the dispute between them is settled. The attorney should, 
however, use means consistent with his obligations to his client 
to encourage a reasonably prompt resolution of the dispute in 
order to avoid the necessity of bringing an action of interplea¬ 
der. These means might include suggesting that the parties enter 
into settlement discussions, submit to arbitration, or contact 
the "hotline" recently established by the Los Angeles County Bar 
and Medical Associations. By doing so, the attorney fulfills his 
ethical responsibilities and avoids becoming personally liable to 
the lienholder for amounts owed to him by the client. 

This opinion is advisory only. The Committee acts on specific 
questions submitted ex parte and its opinion is based on only 
those facts as are set forth in the question submitted. 
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LOS ANGELES COUNTY BAR ASSOCIATION 
ETHICS COMMITTEE 


OPINION NO. 369 
(November 23/ 1977) 
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DUTY NOT TO COMMUNICATE WITH OTHER 
PARTY - EMPLOYEES OF CORPORATION : An 
attorney may communicate with an execu¬ 
tive and an officer who have both left 
the employment of a corporation which is 
an adverse party, but may not communicate 
with certain executive employees of a 
corporation without the consent of 
opposing counsel. 
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DR 7-104 


During a recently tried case the inquiring attorney 
was associated with plaintiffs* counsel as an expert legal 
consultant. In such capacity, he consulted with plaintiffs* 
counsel throughout the proceedings, and provided expert 
assistance, including reviewing and helping prepare legal 
documents. The attorney also helped plaintiffs secure and 
prepare witnesses. The case is now on appeal. The attorney 
is no longer associated with plaintiffs or their counsel in 


any way 




The attorney desires to write a book concerning 
the case, and in connection therewith to interview certain 
persons who are not themselves parties to the action. "A" is 
a former chief officer of the defendant corporation who has 
recently left the company's employment. "B" is a former 
middle-level executive who has also left the company. "C" 
is currently a middle-level vice president of the company 
with responsibility in certain defined areas, but with no 
authority to negotiate or reach a settlement on behalf of 
the company. 

The inquiring attorney requests an opinion as to 
whether he may interview individuals "A," "B" and "C," 
provided that he fully discloses his previous relationship 
and engages in no other deceptive practices. 

While this opinion does not specifically address 
certain related ethical problems, the Committee nevertheless 
wishes to call them to the attention of the inquiring 
attorney for his consideration. First, if publication will 
occur prior to the final judgment, the attorney should 
consult Rule 7-108(B) which prohibits communications to the 
court with respect to a pending matter made in the absence 
of opposing counsel. The circumstances under which a 
publication may be improper under Rule 7-108(B) are discussed 
in this Committee's Opinion No. 343 (January 24, 1974). For 
example, if the proposed book contains matters relevant to 
the appeal which are not discussed in plaintiffs' brief, it 
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must not be published at a time when the case is under 
submission by the court and when no further written or oral 
argument is permitted. A publication at such time would 
constitute, in practical effect, a communication to the 
court made in the absence of opposing counsel. 

The lawyer-author should also be cautioned against 
the disclosure of confidences obtained from his own clients 
without their express consent and approval. See Business 
and Professions Code, Section 6068(e). Finally, if the book 
is intended primarily for persons other than members of the 
bar, the attorney is referred to this Committee's Opinion 
No. 287 (February 4, 1965) which discusses the prohibitions 
against solicitation found in Rule 2-102 as they apply to 
publications by lawyers. However, the rules governing 
advertising are in such a state of flux that we express no 
opinion on that question. 

The specific inquiry directed to the Committee is 
governed primarily by Rule 7-103 which provides that a member 
of the State Bar "shall not communicate directly or indirectly 
with a party whom he knows to be represented by counsel upon a 
subject of controversy, without express consent of such counsel." 

1. Is the attorney governed by Rule 7-103 since 
he is no longer acting as an attorney in the case ? 

The inquiring attorney apparently agrees that. 
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even though he was employed only as a "legal consultant" 
to. plaintiffs 1 counsel, he would be governed by the rule if 
he were still employed in such capacity. This follows 
because the attorney was extensively involved in the trial 
and, among other things, assisted in reviewing and preparing 
legal documents and in preparing witnesses. The Committee 
does not believe that Rule 7-103 can be circumvented simply 
by an attorney disassociating himself with the case. There 
exist numerous situations in which an attorney who is no 
longer representing a party must nevertheless continue to 
abide by otherwise applicable rules of ethics because of his 
past representation. The Committee recogniz'es that DR 7-104, 
the comparable rule under the ABA Code of Professional 
Responsibility, is prefaced by the phrase "During the course 
of his representation of a client." Absent contrary autho¬ 
rity, the Committee must presume, however, that the omission 
of these words from Rule 7-103 was intentional.* 


* The intentional omission of these words may be inferred 
from the construction of Rule 7-106, which prohibits certain 
communications by an attorney with jurors. Rule 7-106 is 
divided into subparts "A" and "B' 1 which discuss such communi¬ 
cations "before the trial of a case*' and "during the trial 
of a case," respectively. This and other rules indicate 
that the draftsmen were concerned with the applicability of 
various rules at various time periods or stages of a 
proceeding. 


-4- 



2 . 


Does Rule 7-103 preclude interviews with 


individuals "A," "B" and "C "? 


The status of individuals "A," "B" and "C" 
as present and former managing employees of the defendant 
corporation could prohibit the proposed interviews. Rule 
7-103 and DR 7-104 prohibit an attorney from communicating 
with an opposing party without the consent of counsel. The 
Committee finds nothing unethical in an attorney interview¬ 
ing a non-management employee of an adverse party who may be 
a witness without the consent of that party's attorney. 

The question to be resolved by the. Committee, 
therefore, is how far the protection afforded to a corporate 
party by Rule 7-103 should be extended. In Drinker on 
Legal Ethics {1553), page 201, it is stated that Canon 9, 
the predecessor of DR 7-104, "probably precludes interviews 
with managing employees of a corporation having authority to 
bind it." Drinker does not state, however, whether the rule 
also extends to other managing employees. As stated in Los 
Angeles County Bar Formal Opinion No. 234 (1956), "[t]he 
question of how far this protection [of a corporate party] 
should be extended is a difficult one, but in the case 
presented the agent and the underwriter do not appear to the 
Committee to be so closely identified with management of the 
insurance company as to be shielded by its status as a party 
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The Committee believes that 


to be represented by counsel." 
the relevant test is the extent to which the employees are 
"closely identified with management of the company." 

A. Proposed Interview of Individual "C" . 

Unlike "A" and "B," individual "C" is still 
employed by the company as a vice president. The Committee 
cannot ascertain from the facts provided by the inquiring 
attorney whether individual "C" is so closely identified 
with the management of the defendant corporation as to be 
within the concept of a "party" for the purposes of Rule 
7-103. 

The position of individual "C" as a vice president 
is itself not a sufficient indicator of his identification 
with the management of the corporation to prohibit the 
proposed interview. Titles such as "Vice President" may 
represent significantly different positions of responsibility 
depending on the size and business of the corporation. The 
Committee'believes that the following factors, which seek to 
identify an employee’s authority to act on behalf of the 
corporation, are more relevant to the determination of 
whether individual "C" is too closely identified with the 
management of the corporation to permit the proposed 
interview: 

1. If individual "C" had the authority, which he 
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apparently does not, to negotiate a settlement on behalf of 
the corporation or otherwise control corporate decisions 
with respect to the litigation, Rule 7-103 would prohibit 
the proposed interview. See American Bar Association 
Informal Opinion No. 1377 (1977). 

2. The interview may also be improper if the 
duties of individual "C" and his position in the corpo¬ 
rate management structure are such that an admission by 
him concerning the subject of the proposed interview would 
be binding on the corporation. In this regard, the inqui¬ 
ring attorney may wish to consult California Evidence Code, 
Section 1222, which states the "vicarious admissions" 
exception to the hearsay rule, and Crawford v. County of 
Sacramento , 239 Cal. App. 2d 791, 800 (1966). Under the 
Federal Rules of Evidence, 801, any agent or employee of a 
corporation may bind his employer with respect to a matter 
within the scope of his duties. Under certain circumstances, 
therefore, it may be unethical to interview an employee who 
has very limited authority, if such employee’s admission 
could bind his corporate employer on a matter of controversy 
in the litigation. 

3. A final factor is whether individual "C" in the 
course of his employment has access to confidential corporate 
information relevant to the subject of the proposed interview. 
If "C" has access to confidential information he probably 
occupies such a position of trust with the corporation 
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as to make the proposed interview improper unless consent 
from the corporation’s counsel is obtained. 

If after considering the factors discussed above, 
it is determined that individual "C" is closely identified 
with the management of the defendant corporation, the 
inquiring attorney may not conduct the proposed interview 
without prior consent of the corporation's counsel. In 
the case of such an employee (who for convenience will be 
referred to herein as a "controlling employee"), the right 
of the corporation to representation by counsel must prevail 
over the inquiring attorney's unrestricted access to officers 
and employees of the corporation. See American Bar Associa¬ 
tion Informal Opinion No. 1377 (1977). 

It does not seem material that the purpose of the 
proposed interview of individual "C" is not intended to 
influence the outcome of the case. The intent of Rule 7-103 
is not only to prevent negotiations or compromises with a 
party without consent of counsel, but to prohibit any 
communications whatsoever upon the subject of controversy. 

In discussing former Canon 9, ABA Opinion 187 (1938) states 
that such Canon "is to be construed literally and does not 
allow communication with an opposing party, without the 
consent of his counsel, though the purpose merely be to 
investigate the facts." Similarly, in Drinker On Legal 
Ethics (1953), page 202, it is stated: "The Canon is not 
restricted to interviews to effect a compromise, but applies 
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to all cases." The Committee is of the opinion, therefore, 
that the purpose or subject of the proposed interview is not 
critical to determining whether the interview is permissible 
under Rule 7-103. 

B. Proposed Interview of Individuals "A" and "B" 

Unlike "C," individuals "A" and "B" are no longer 
employees of the company. The inquiring attorney has 
advised the Committee that individual "A," a former "chief 
officer" of the defendant corporation, has "just left the 
company's employment." Individual "B," a former "middle- 
level executive," has also left the company. The Committee 
will assume that individuals "A" and "B" had sufficient 
responsibilities while serving in such capacities to bring 
them within the concept of a "party" for the purposes of 
Rule 7-103. The issue presented, therefore, is whether the 
prohibitions of the rule should be extended to encompass 
former "controlling" employees. The Committee recognizes 
that certain ethical dangers may be posed if the rule is not 
extended. For example, as employees of the company "A" and 
"B" may have received, or had access to, confidential 
information regarding the company, and probably still have a 
fiduciary duty to the company not to disclose such confi¬ 
dential information. The rule which prohibits direct 
communications with an adverse party represented by counsel 
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might be easily evaded if it were held to be inapplicable in 
this situation. 

The Committee has found no authority, however, 
which supports the extension of Rule 7-103 to include former 
employees. Moreover, application of the rule as extended 
would be difficult without guidelines as to how long a 
"controlling" employee would be shielded by the rule after 
his or her resignation. The Committee is of the opinion, 
therefore, that the inquiring attorney may interview 
individuals "A" and "B" without the consent of opposing 
counsel. 

C. Conclusion. 


To summarize, since the attorney was extensively 
involved in the preparation of plaintiff's case for trial, 
his conduct is governed by Rule 7-103 even though he is no 
longer associated with the case. The attorney may not 
communicate, therefore, with present "controlling" employees 
without the consent of opposing counsel. Ke may communicate, 
however, with former employees without the consent of 
counsel for the opposing party. 

This opinion is advisory only. The Committee acts 
on specific questions submitted ex parte , and its opinion is 
based on such facts as set forth in the questions submitted. 
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LOS ANGELES COUNTY BAR ASSOCIATION 

ETHICS COMMITTEE 

OPINION NO. 370 
(01/17/78) 


FEES - UNPAID - INTEREST - It is not improper for an 
attorney, with the prior agreement of the client, to 
impose a reasonable interest charge on delinquent 
statements of fees and costs. 

Rules Interpreted: 2-107 


The Committee has been asked whether it is proper for an attor¬ 
ney to impose an interest charge on delinquent statements of fees 
and costs. A prior opinion of this Committee (Informal Opinion 
No. 1972-4) addressed the same question and concluded that it is 
improper for an attorney to add a service charge on regular monthly 
bills, if bills are not paid within a given time. That opinion 
cited ABA Opinion 151 (improper for an attorney to offer a dis¬ 
count on bills paid within a stipulated time), and ABA Informal 
Opinion 741 (improper to state on bill that interest at the rate 
of 6% per annum wili be charged on accounts not paid within thirty 
days). The opinion also stated: 

The practice of law is a profession wherein the 
relationship between an attorney and his client 
should remain highly personal. Anything which 
smacks of commercialism would appear to place an 
undue emphasis upon the mere getting of money and 
would tend to alter the attorney-client relation¬ 
ship into an impersonal and commercial one and 
cannot be condoned. 
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In the five years which have elapsed since this Committee wrote 
Opinion 1972-4, the legal profession has adopted various business 
techniques including computerized billing and the use of credit 
cards for payment. These developments have been noted and ap¬ 
proved by the Board of Governors of the California State Bar 
■{Resolution of February 8, 1975 approvingt he use of credit cards) 
and by other Ethics Committees (ABA Committee on Ethics and Pro¬ 
fessional Responsibility; Formal Opinion 338) . The ABA Opinion 
specifically condones the imposition of a reasonable interest 
charge on delinquent accounts conditioned on the client's prior 
agreement. 

This Committee, therefore, reverses the decision in Informal Opin¬ 
ion 1972-4. The Committee finds that it is not unethical per se 
for ah attorney, with the prior agreement of his client, to impose 
a reasonable charge on delinquent accounts, but declines to express 
an opinion as to whether a given rate of interest is or is not 
reasonable. However, the Committee does suggest that if an attor¬ 
ney wishes to impose an interest charge, the following guidelines 
should be followed: 

1. Billing practices should be discussed with the 
client before the attorney is retained and the 
client's consent to the interest charge should 
be obtained. 

2. The rate of interest must not be unreasonable 
(Rule 2-107; EC 2-17, Code of Professional Re¬ 
sponsibility) . 
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All legal restrictions governing such charges must, of course, 
be observed; these are questions of law, however, onw hich we 
express no opinion. 

This opinion is advisory only. The Committee acts on specific 
questions submitted ex parte , and its opinion is based on such 
facts only as are set forth in the questions submitted. 
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LOS ANGELES COUNTY BAR ASSOCIATION 
ETHICS COMMITTEE 

OPINION NO. 371 
(October 11, 1977) 
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ATTORNEY-CLIENT; FEES--UNPAID ; SUBSTI¬ 

TUTION OR WITHDRAWAL; PRIOR CONSENT : 

It is imp roper fo r” an attorney to require, 
at the outset of employment, that a client 
execute a Substitution of Attorney to be 
subsequently utilized by the attorney if 
the client fails to timely pay for services 
rendered and costs incurred. 


Rules Interpreted: Rule 2-111 

DR 2-110 


The Committee has been asked whether, as a means of 

avoiding the delay and the performance of additional services 

without likelihood of compensation which may result when an 

attorney's fees and costs are not paid and the attorney must 

seek to withdraw, the attorney may include in his retainer 

agreement the following language: 

"Client acknowledges that attorney has 
agreed to accept representation in these 
proceedings based upon client's promise 
to pay for services rendered and reimburse 
for costs advanced as is more particularly 
set forth below. Simultaneous with the 
execution of this retainer agreement, 
client is signing an undated substitution 
of attorneys. Client and attorney agree 
that in the event client fails to pay for 
services rendered and reimburse for costs 
advanced as agreed herein, that attorney 





shall have the irrevocable authority 
to date, file, and serve said substitu¬ 
tion of attorneys, placing client in 
propria persona, subject to the 
following conditions: 

(A) Before doing so, attorney 
shall give client not less than thirty 
(30) days written notice to client's 
last known address advising client 
specifically of his breach of this 
retainer agreement, allowing a thirty 
(30) day period during which client 

may cure said breach and/or obtain other 
counsel, and advising client that in 
the event of his failure to do either, 
that said substitution of attorneys 
will be dated, filed and served. 

(B) In so filing and serving 
said substitution of attorneys, 
attorney shall insert therein the last 
known address for client; and, 

(C) A copy of said substitution 
of attorneys shall be mailed to client 
at the time of filing and service 
thereof, directed to his last known 
address." 

The Committee assumes that, were such language in¬ 
cluded, it would be the attorney's intention to act in accordance 
therewith in the event the client fails to pay for costs and 
reimburse for expenses. It therefore responds, as requested 
by the inquiring attorney, with respect to both the proposed 
language set forth above and with respect to the course of 
action permitted thereby (together the "proposed concept.") 

The Committee believes the proposed concept is not 
in accordance with the spirit and intention of Rule 2-111, 
California Rules of Professional Conduct, the relevant portions 
of which are quoted below. 
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"Rule 2-111 Withdrawal from Employment 
(A) In general 

(1) If permission for 
withdrawal from employment is required 
by the rules of a tribunal, a member 
of the State Bar shall not withdraw 
from employment in a proceeding before 
that tribunal without its permission. 

(2) In any event, a member 

of the State Bar shall not withdraw from 
employment until he has taken reason¬ 
able steps to avoid forseeable prejudice 
to the rights of his client, including 
giving due notice to his client, 
allowing time for employment of 
other counsel, delivering to the client 
all papers and property to which the 
client is entitled, and complying with 
applicable laws and rules. 

* * * 

(C) Permissive Withdrawal 

If Rule 2-111(B) is not appli¬ 
cable, a member of the State Bar may 
not request permission to withdraw in 
matters pending before a tribunal and 
may not withdraw in other matters, un¬ 
less such request or withdrawal is 
because: 


(1) His client: 

* * * 


(f) Deliberately 

disregards an agreement or obligation 
to the member of the State Bar.as to 
expenses or fees. 


* * * 

(5) His client knowingly and 
freely assents to termination of his 
employment." 

ABA Disciplinary Rule 2-110 is to the same effect. 
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Rule 2-111, in total, states the proposition that 

an attorney shall not withdraw from employment unless (a) a 

tribunal’s permission, if required, is obtained; (b) reasonable 

steps to avoid forseeable prejudice to the client are taken; 

and (c) one of the specifically enumerated grounds for 

withdrawal is present. Behind the language of Rule 2-111 lies 

the concept, articulated in former ABA Canon 44, that 

once having accepted employment an attorney is not free to 

withdraw absent "good cause" for doing so.^ 

The proposed concept, coupled with tenor of the 

inquiry, which indicates the inquiring attorney engages in 

"a substantial amount of commercial litigation," implies that 

the proposal is intended for use primarily if not exclusively 

in litigated matters. This Committee does not pass on the 

question whether a tribunal's permission for a specific 

withdrawal or substitution would be required except to note 

that, in those instances where approval would be required, the 

use of a pre-signed Substitution of Attorney may effectively 

preclude inquiry by the Court as to the circumstances behind 

2 

the withdrawal. 


1 

Former ABA Canon 44. provides in relevant part: 

"The right of an attorney or counsel to 
withdraw from employment, once assumed, 
arises only from good cause." 

2 

Unlike the equivalent form in use in the United 
States District Court, Central District of California, which 
requires Court approval, the Substitution of Attorney form 
in use in the Los Angeles County Superior Court does not 
require Court approval and is effective upon filing and 
service. 
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Similarly, although the concept proposed does not 
necessarily preclude the taking of reasonable steps to avoid 
forseeable prejudice to the client, the existence of the pre¬ 
signed Substitution of Attorney creates a substantial risk 
that it will be utilized without the balancing of the client's 
and attorney's interests which would occur if the client were 
requested to sign the Substitution of Attorney at the time 
the attorney's desire to withdraw arose or if a Court were 
requested to rule upon a Motion to Withdraw. Indeed, the 
concept proposed appears to have arisen out of the inquiring 
attorney's past experience wherein he finds he is "often 
compelled to render services and expend substantial amounts 
of time on behalf of the client with little or no hope of 
compensation." While such a circumstance is unfortunate, 

Rule 2-111 (A)(2) requires that the attorney take "reasonable 
steps to avoid forseeable prejudice to his client" and to 
comply with the further requirements of the rule. 

Closely related to the point just discussed is 
the language of Rule 2-111(C)(1)(f). That provision permits 
withdrawal if the client "deliberately disregards an agreement 
or obligation . . . as to expenses or fees." There is no 

similar provision permitting withdrawal where the client 
merely fails to make such payments. Whereas a willful 
refusal to pay fees or expenses gives rise to a right of 
withdrawal, failure to pay due to inability does not. See, 
e.g., Opinion No. .356 and authorities cited therein. The 
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proposed concept minimizes if not eliminates the likelihood 
that the reason for the non-payment will be investigated 
either by the attorney or tribunal. As stated in Opinion 
No. 251: 

"In some instances the non-payment 
of reasonable fees ... is deemed to 
be adequate reason for withdrawal . . . 

In each instance, however, it must 
depend upon the attitude and the circum¬ 
stances of the client. For example, 
financial inability to pay is not 
generally considered adequate at least 
where natural persons are concerned." 

Finally, it is our opinion that Rule 2-lll(C)(5) 
does not authorize the proposed concept since if it did so, 
the language and spirit of the remainder of Rule 2-111 would 
be negated. It is our opinion that the knowing and free 
assent required by Rule 2-lll(C)(5) cannot be effectively given 
in advance since the circumstances existing at the time of 
the proposed withdrawal and the consequence of the withdrawal 
cannot be adequately predicted by the client or the attorney 
at the time the attorney is initially retained. 

In summary, it is our opinion that Rule 2-111 places 
on the attorney desiring to withdraw a burden to discuss the 
reasons and consequences with the client and if assent is not 
then obtained, to establish the existence of one of the enumer¬ 
ated grounds for withdrawal, obtain, where required, the 
approval of the relevant tribunal, and in all instances seek 
to avoid forseeable prejudice to the client.^ The proposed 

^See, e.g. ABA formal Opinion 90 (December 3, 1932.) 
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concept creates an unacceptable risk that some or all of 

4 

the components of that burden will be eliminated. 

This opinion is advisory only. The Committee acts 
on specific questions submitted ex parte and its opinion is 
based on such facts only as are set forth in the questions 
submitted. 


^The Committee has considered its prior Opinions 
Nos. 32, 125 and 211 and considers them factually distinguished. 
Nothing in this opinion disapproves the conclusions therein 
stated. 
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LOS ANGELES COUNTY BAR ASSOCIATION 


ETHICS COMMITTEE 

OPINION NO. 372 
(February 21 , 1978) 


8 1878 

LOYOLA UNIVERSITY 


ADVERTISING, FEES-SHARING, LAY INTERMEDIARIES UNAUTHORIZED 
PRACTICE - AIDING SHARI NG OF FEE S — It is unethical for an 
attorney to be a shareholder, director, and officer of a 
corporation offering financial planning if the services 
to be rendered would constitute the practice of law. 

Rules Interpreted: 2-103(E) 

3-101(A) 

3-102 

3-103 


The Committee's opinion has been requested regarding the 
ethical propriety of an attorney participating in, and owning 
an interest in, a financial management consulting firm while 
maintaining a separate and distinct lav? practice in the following 
circumstances: 

A corporation is formed by four persons, a lawyer 
in private practice, a certified public accountant, and two 
professional financial management consultants. All four are 
stockholders, directors and officers of the corporation and 
as such share in the profits of the business. The corporation 
would offer its clients, among other things, personal financial 
analysis and estate planning, assistance in obtaining credit, 
analysis and design of forms of doing business including employee 
benefits and compensation, and accounting services including 
preparation of tax returns and financial statements. 











No legal documentation would be prepared by the corporation. 

The duties of the attorney officer and director would be to 
assist the corporation in designing plans for clients, utilizing 
the attorneys' knowledge of corporate, business, estate planning, 
tax and pension law. The corporation would charge each client an 
initial fee for plan design and a monthly fee for plan supervision 
and coordination. The amount of the fee would depend upon the 
complexity of the plan, the projected savings to the client and 
the extent of review required. 

It is not unethical per se for a lawyer to participate in 
another business or engage in another occupation if the lawyer 
complies with the provisions of Rule 2-103(E) . (See L.A. Opinion 
No. 331 and opinions cited therein and also L.A, Opinions Nos. 340, 
349, and 351.) 

Rule 3-191(A) provides that a member of the State Bar shall 
not aid any person, association, or corporation in the unauthorized 
practice of law. Rule 3-102 provides (with certain exceptions not 
applicable to this inquiry) that a member of the State Bar shall not 
directly or indirectly share legal fees except with a person lincensed 
to practice law. Rule 3-103 provides that a member of the State Bar 
shall not form a partnership with a person not licensed to practice 
law if any of the activities of the partnership consist of the 
practice of law. Presumably this prohibition would also apply to 
business arrangements other than partnerships. 


In Opinion No. 335 this Committee determined that it was 
improper for a lawyer and a doctor to form a corporation or a 
partnership for the purpose of aiding other attorneys in the 
prosecution of malpractice litigation when the corporation's 
services would be provided jointly by the doctor and the lawyer 
and it was assumed that the lawyer’s services constituted the 
practice of law. 

If the activities of the corporation described in the 
present inquiry constitute the practice of law, then the 
attorney's participation is unethical even if the attorney's 
law practice is kept separate, no legal business is fed to him 
and his status as a lawyer is not advertised by the organization. 

(See generally L.A. Opinions Nos. 327 and 262, L.A. Informal 
Opinion 1969-4.} 

Khat constitutes the practice of law is a legal question 
outside the jurisdiction of this Committee. It should be noted, 
however, that the practice of law clearly includes the formulation 
of advice on legal matters and is not confined to the drafting of 
documents. 

The Committee has held that it is improper and unethical 
for an attorney to render a legal opinion to a lay consulting 
firm for the purposes of transmitting the opinion to its customer 
as an attorney's opinion and for the attorney to bill the lay 
consulting firm which in turn bills its customer for a larger fee 
to include its snare of tne services rendered (L.A. Opinion No. iy4.) 


__ 'i _ 


{See also, L.A. Opinions Nos. 69 and 270.) The same opinion also 
held that it was improper for an attorney to handle legal problems 
for a client through a lay consulting firm and bill the lay consulting 
firm for his services rendered, which firm in turn bills the client 
for a larger fee to include its share of the services rendered. 

In California State Bar Ethics Opinion 1969-18 the Committee 
considered the propriety of the proposed association of an attorney 
with a firm of aviation consultants, consisting of civil engineers 
and others, which offered consultation services to owners and 
prospective owners of public airports and prepared plans for the 
location and construction of said airports. The lawyer's 
participation in the firm would have included giving advice on laws, 
rules and regulations of Federal and State agencies. One of the 
purposes of the firm and the lawyer's participation was to produce 
a complete product which would satisfy the client's needs. The 
Committee determined that the arrangement was improper because, 
among other things, it appeared to involve the lawyer in aiding the 
unauthorized practice of law and the division of fees with those 
not authorized to practice law. (See also L.A. Opinions 327 and 
359 dealing with attorneys employed by corporations providing 
services to other attorneys.) 

While this Committee does not decide what constitutes the 
practice of law, it appears that the activities of the attorney 
in the present inquiry may be similar to those found to i*e 
objectionable in State Bar Opinion 1969-18. Among the many factors 
to be considered in any such determination are whether the attorney 


is involved in the planning for individual clients of the 
corporation and whether those clients have independent counsel. 


This Opinion is advisory only. This Corararttee. acts 
upon specific questions submitted ex p arte and its opinion 
based only on such facts as are set forth j»y the inquiring 
attorney. 


is 
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LOS ANGELES COUNTY BAR ASSOCIATION LOYOLA UNIVERSITY 
ETHICS COMMITTEE 
OPINION NO. 373 

COLLECTION OF CLAIMS ; COLLECTIO N AGENCIES - FEES - UNPAID 
It is improper for an attorney in collecting claims 
against a former client to use a collection agency 
which, through its association with a credit service, 
has the ability to impair a debtor's credit until the 
debt is paid. Use of such an agency on behalf of the 
client is proper if the agency's methods are lawful. 

Rules Interpreted: EC 2-23 

This Committee has been asked for its opinion whether 
an attorney may ethically use a collection service which operates 
in the manner described below to collect unpaid fees due the 
attorney as well as amounts due the attorney's clients. The 
collection service, in addition to sending a series of collection 
letters to the debtor, is a subsidiary of a credit service which 
advises subscribers whether or not to extend credit to or accept 
checks from persons with whom they deal. Because of this rela¬ 
tionship, the collection service, through the credit service, is 
able to curtail the debtor's banking and check cashing privileges 
until the obligation has been satisfied. 

The Committee is of the opinion that the use by an 
attorney of a collection agency using these particular methods 
of collection is ethically improper. 

The damaging of a former client's credit and ability to 


cash checks is inconsistent with the attorney's duty to avoid 








controversies over fees and to attempt to resolve amicably any 
differences with respect to fees (EC 2-23). This Committee has 
held that an attorney may not ethically enforce a lien or collect 
from a client's funds held in his trust account the amount of the 
attorney's fee without either the consent of the client or the 
establishment of his right to said fee by legal action. (Informal 
Opinions 1970-1 and 1971-4). The Committee is of the opinion that 
use of techniques such as the restriction or damaging of a former 
client's credit is subject to the same objections as the summary 
enforcement of a lien; it does not afford the client sufficient 
protection and inhibits his ability to raise valid defenses to 
the attorney's claim for foes. 

The Committee is of the opinion that the attorney may 
properly recommend to, or use for the benefit of, his client 
any collection agency which the attorney reasonably believes uses 
lawful methods of collection. 

This opinion is advisory only. The Committee acts on 
specific questions submitted ex parte , and its opinion is based 
on such facts as are set forth in the questions submitted. 
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ETHICS COMMITTEE 
OPINION NO. 374 
(APRIL 28, 1978) 

CONFIDENTAL INFORMATION: USE OF COMPUTERIZED BILLING 
SERVICE, FEES: INTEREST. It is ethi.ca.lly proper for 
an attorney to use an outside computerized billing 
service in billing clients so long as care is taken 
in selection of the service and to avoid the dis¬ 
closure of confidential information. Reasonable 
interest may be charged on client’s delinquent accounts 
with the prior consent of the client, L.A. Opinion 370. 
Rules Interpreted: Bus. &. Prof. Code §6068(e); 

ABA Code Canon 4, EC 4-3 

The Committee has been asked the following questions: 

1. May an attorney ethically use an outside compu¬ 
terized billing service company in billing his clients. 

2. If so, may a finance charge automatically be 
added to a client's bill when the client's account is overdue 

for a certain period of time in cases (a) where there is no prior 
consent from the client to such a charge or (b) where the attorney 
and client have agreed to such a finance charge in the initial 
retainer agreement. 

With respect to the first question, the Committee is 
of the opinion that it is ethically proper for an attorney to use 
an outside computerized billing service in billing his clients so 
long as certain conditions are observed. 

Business and Professions Code §6068(e) provides that it 
is the duty of an attorney "to maintain inviolate the confidence, 


and at every peril to himself t.o preserve the secrets of his client." 

In order to perform legal services, a lawyer requires 
the services of non-lawyer employees. There are necessary dis¬ 
closures of confidential information to these employees. Such 
disclosures may consist of dictation of memoranda and correspondence 
requiring the services of a secretary, filing by a secretary or 
clerk of copies of letters and memoranda containing confidential 
communications of the client and entries in books and records by a 
bookkeeper which are taken from the attorney's notes and records 
which may contain confidential information. Disclosures such as 
these to a lawyer's employees who have been instructed to keep 
clients' matters confidential, are reasonably necessary for the 
accomplishment of the purposes for which the lav/yer was consulted. 

The client's consent, express or implied, to such disclosures 
evidences no intent by the client to abandon the confidentiality 
of his communications to his lawyer. If a lav; firm installs data 
processing equipisient in its office, disclosure of confidential 
information to the clerk operating that equipment is governed by 
the same principles as disclosure to a secretary, filing clerk, or 
bookkeeper. Should a different result follow if the firm instead 
employs an independent contractor to program and process data given 
to it by the firm? 

In the absence of special circumstances, the furnishing 
by a law firm to a central data processor of the firm's bookkeeping, 


billing, accounting and statistical data, which contain names, 
addresses, and the nature of the clients' matters does not involve 
Section 6068(e) since such information usually consitutes neither 
a confidential communication nor a secret. However, detailed 
time records describing the services performed are likely to 
contain information which is confidential. May such confidential 
information be revealed to an independent data processor without 
violating Section 6068(e)? In an opinion subsequently withdrawn, 
the California State Bar Ethics Committee held that the disclosure, 
without the client's consent, of a client's secrets and confidences 
to a central data processor would violate the client's right to 
have his confidences and secrets p.reserved and would violate 
Section 6068(e). See Cal. State Bar Formal Opinion No. 1971-25, 

46 State Bar Journal 6S2. This Committee holds otherwise and 
concludes that such disclosures are the same as disclosures t« 
non-lawyer office employees. 

ABA Informal Opinion 1002, interpreting former Canon 
37, holds that disclosures to a central data processor as‘ to the 
nature and extent of services rendered clients for the purpose of 
billing is not professionally improper unless such disclosures 
include matters communicated to the attorney in confidence. 


EC 4-3 provides that 


"Unless the client otherwise directs, it is not 
improper for a lawyer to give limited inf orma-tion 
from his files to an outside agency necessary for 
statistical hookkeeping, accounting, data processing, 
banking, printing, or otner legitimate purposes, 
provided he exercises due care in the selection of 
the agency and warns the agency that the information 
must be kept confidential." 

In ABA Informal Opinion 1127 the question presented was 
whether it was proper for attorneys to use a central facility for the 
storage of files in a computer memory, the material to be available to 
no one other than the facility's employees and the particular attorney 
who owns the governing file. The Opinion noted that there is some 
risk of a failure to preserve the client’s confidence whether the 
disclosures are made to an employee in the lawyer's office or to an 
outside data processor. The Committee determined that under former 
Canon 37, so long as arrangements are made so that the information 
transmitted to the data processor shall be kept in confidence, and 
the employees of the lav; firm and the data processor do keep them in 
confidence and do not permit disclosure to any unauthorized person, 
then there is no violation of the Canons of Ethics. The Committee 
cautioned that the same burden of secrecy exists in the case of all 
employees of the data processor in respect to all information given 
the data processor as exists for employees of the lav/ firm and 
information held strictly in the law firm's files. 

The ABA Committee's analysis as it pertains to the ABA 
Code of Professional Responsibility is based on Canon 4 which provides 


that *’A lawyer Should Preserve “the Confidence and Secrets of a 
Client, *' The Committee pointed out that ethical considerations 
under former Canon 37 and the new Canon 4 are similar and that 
lawyers should be iiligent in their efforts to prevent misuse of 
information by their employees. Citing PC 4-3, quoted above, the 
Committee si-.ated that, the tests under Canon 4 are the appropriate 
selection of the agency, the appropriate rules within the agency 
for the preservation of secrecy, the appropriate warning to the 
agency, and the ability of that agency to keep the matters secret. 

If the agency meets such tests, the Committee held, it is proper for 
the lawyer to give limited information to that outside agency. 

The Committee is of the opinion that furnishing in¬ 
formation to a central data processor necessary to maintain statistical, 
time, and billing records is ethical, so long as the conditions out¬ 
lined in EC 4—3 and ABA Informal Opinion 11.27 are observed. It should 
be noted however, that special, circumstances may exist where the name 
of the client or nature of the services performed may be so sensitive 
that ethically this information should not be disclosed to an outside 
agency, and in some instances not even to other employees of the 
lawyer. In such instances this information should either be coded or 
not disclosed to an outside data processor at all. It is the duty of 
the attorney to determine that such special circumstances do not 
exist, inasmuch as there is a presumption that all communications to 
a lawyer are confidential. 


With respect to the second question, the Committee 


is of the opinion that a finance charge applied to delinquent 
accounts is not unethical per se. The ethical considerations 
involved in the imposition of such a finance charge are discussed 
in Opinion 370 recently adopted by this Committee. In that opinion 
this Committee held that reasonable interest could be charged on 
delinquent accounts so long as the client was informed, in advance, 
of the attorney'sintention to do so and agreed to such charge. 
Reference is made to that opinion for a detailed discussion of the 
applicable ethical principles. 

This opinion is advisory only. The Committee acts on 
specific questions submitted ex parte , and its opinion is based on 
such facts as are set forth in the questions submitted. 
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ETHICS COMMITTEE 

FORMAL OPINION NO. 375 
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ADVERSE PARTY - COMMUNICATION OR NEGOTIATION 
WITH: A member of the State Bar need not 

attempt to prevent an effort by his client 
to reach a compromise settlement by direct 
communication with the adverse party, sub¬ 
ject to certain limitations. Opinion 365 
overruled. 


Rule interpreted: Rule 7-103, California 

Rules of Professional 
Conduct 


The Committee's opinion has been requested, based 
upon the following statement: 

"In an attempt to resolve by way of settlement 

a lawsuit involving certain rights in a patent, the 
defendant concluded that plaintiff's attorney may be 
deliberately interfering with the possible resolution 
of the dispute. The defendant has proposed to discuss 
settlement directly with the plaintiff. Defendant's 
attorney has made known to plaintiff's attorney the 
desire and intention of the defendant to discuss 
settlement directly with the plaintiff. Defendant is 
willing to conduct such conversation whether with 
plaintiff's attorney present or not, as plaintiff may 
prefer, except that if plaintiff's attorney is present 
defendant will also wish to have his attorney present. 
Plaintiff's attorney has responded by threatening to 
sue defendant arid defendant's attorney for interference 
with contractual relationships if defendant communicates 
directly with plaintiff." 

The inquiring attorney asks: 

"Is there any violation of the canons of ethics 
or rules of professional conduct (or any other proscrip¬ 
tion) that would preclude the defendant from communica¬ 
ting directly with the plaintiff with regard to settle¬ 
ment of t>ie litigation between them." 
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Since the Committee does not pass upon questions of 
law (L.A. County Formal Opinion 275}, it expresses no opinion 
on whether the contemplated communications would constitute a 
violation of applicable law. 

With regard to whether the contemplated communica¬ 
tions would be ethically improper. Rule 7-103 of the California 
Rules of Professional Conduct provides, in pertinent part: 

"A member of the state bar shall not communicate 
directly or indirectly with a party whom he knows to 
be represented by counsel upon a subject of contro¬ 
versy, without the express consent of said counsel.” 

In the instant case, while the inquiry does not con¬ 
template that the attorney for the defendant will directly 
communicate with the plaintiff without the counsel of the 
plaintiff's counsel, it does contemplate that the defendant 
himself will do so and that he will do so with the knowledge 
of his lawyer. Is this an indirect communication prohibited 
by Rule 7-103? The Committee believes that, under the facts 
given, it is not. If the attorney had initiated the-confer¬ 
ence or indirectly participated in the negotiations through 
instructions to his client, his activities would be improper. 
The inquiry does not indicate that such activities are con¬ 
templated. 

Rule 7-103, former Canon 9 of the Canons of Ethics 
of the American Bar Association, and former Rule 12 of the 
Cal ? fornici Ru! e s of Profession?.! Conduct h?.ve been interpreted 
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as imposing upon the lawyer not only the duty to himself 
refrain from communicating with the adverse party but also 
to restrain his client from doing so. See, e.g., ABA 
Formal Opinion 75 and ABA Informal Opinions 663 and 524; 

L.A. County Opinion 365.and L.A. Informal Opinion 1966-16. 

An interpretation of Rule 7--103 which requires an attorney 
to restrain his client from negotiating a settlement dir¬ 
ectly places the attorney in the position of advising the 
client not to do something which may be in the client's 
best interests, creates a duty which the attorney has no 
adequate means to fulfill; and encourages sophisticated 
clients to conceal such intended contacts from their 
attorneys and, consequently, from opposing counsel. The 
Committee is of the opinion that such a requirement is 
undesirable and unnecessary. So long as the attorney is 
not, through his client, communicating indirectly with the 
adverse party, he is under no obligation to prevent his 
client from undertaking direct negotiations. 

To the extent that L.A. Opinion 365 and L.A. 
Informal Opinion 1966-16 are inconsistent with this opinion, 
they are overruled. 

This opinion is advisory only. The Committee acts 
on specific questions submitted ex pa rte and the opinion is 
based on such facts only as are set forth in the questions 
submitted. 
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LOS ANGELES COUNTY BAR ASSOCIATION 


ETHICS COMMITTEE 


OPINION NO. 376 



(June 22, 1978) 


C OMMUNICATION W ITH ADVERSE PARTY BY 
DEFENDANT'S CARRIER'S INVESTIGATOR 
WITHOUT ATTORNEY'S KNOWLEDGE -- USE 
OF INFORMATION OBTAINED BY INVESTIGATOR 
FROM ADVERSE PARTY IN PRE-TRIAL AND 
TRIAL PROCEEDINGS : It is proper for 
an attorney to make use of information 
obtained from adverse party without 
his counsel's consent when attorney 
was not aware that any such communi¬ 
cation was made by his client's 
insurance company's investigator 
and he did not directly or indirectly 
initiate the communication. 


AUTHORITIES CITED: 

Rule 7-103 and 
Former Rule 12 
ABA Code DR 7-104(A)(1) 


An attorney has submitted the following fact 
to the Committee: 

In a personal injury action, 
defendants A and B are each Represented 
by separate counsel. A's counsel 
contacts B's counsel and requests 
that he be allowed to take a statement 
from B. B's counsel refused unless 
he could be present and paid for his 
attendance. Without the prior know¬ 
ledge or consent of counsel for 
either A or B, the insurance carrier 
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for A proceeded to make arrangements 
through its own independent investi- 
gators to obtain a signed statement 
from B. 

As soon as A's counsel became 
aware of the preparations that were 
being made to take a statement from 
B, he attempted to cancel the taking 
of such statement. A's counsel was 
unsuccessful in contacting the investi¬ 
gator before the statement was taken. 

As soon as A received B's state¬ 
ment, he contacted his insurance 
carrier and the investigator to 
determine why the statement had 
been taken contrary to the wishes 
of B's attorney. He" learned that 
the statement had been authorized 
through the inadvertence of one of 
the carrier's employees. Immediate¬ 
ly thereafter, A's counsel informed 
B's counsel that the statement had 
been taken and furnished him with a 
copy. 


Prior to the investigator's 
taking B's statement, A's counsel 
had intended to depose B. He pro¬ 
ceeded to take B’s deposition, during 
the course of which B gave a version 
of the fac'fcs which was substantially 
in conflict with the statement that 
he had given to the investigator. 
Furthermore, the version of the facts 
differs in that the written statement 
essentially exculpates A from liability, 
whereas B's deposition does not clearly 
exculpate A. 

During the deposition, A's counsel 
attempted to use the statement. How¬ 
ever, his attorney objected and in¬ 
structed him not to answer. 
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Based upon the foregoing facts, the attorney 
has posed the following questions to the Committee: 

1. May A's counsel ethically make use of B's 
unauthorized statement during discovery and at trial? 

2. May A's counsel ethically seek an order 
requiring B to submit to further deposition questions 
with respect to the contents of his unauthorized state¬ 
ment? 

3. Do ethical considerations prevent B's 
counsel from providing plaintiff's counsel with a copy 
of B's unauthorized statement? 

In Opinion No. 315, the Committee was con¬ 
fronted with a somewhat similar inquiry. At that time 
the applicable Rule of Professional Conduct was Rule 12, 
which provided that an attorney shall not communicate 
with a party represented by counsel upon a subject of 
controversy in the absence of and without the consent 
of such counsel. We there expressed the opinion that 
an insurance defense counsel could not avoid the proscrip¬ 
tion of Rule 12 by retaining an investigator to make an 
undercover contact with the plaintiff that the lawyer 
himself could not ethically do. In that opinion we 
expressed the further view that the insurance carrier's 
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counsel should not condone the use by the carrier without 
his knowledge of a private investigator to interview the 
plaintiff without the knowledge or consent of plaintiff's 
attorney and the sending of a report of the interview to 
defense counsel. 

Rule 12 has now been replaced by Rule 7-103, 
which provides in pertinent part as follows: 

"A member of the State Bar shall 
not communicate directly or indirect¬ 
ly with a party whom he knows to be 
represented by counsel upon a subject 
of controversy, without the express 
consent of such counsel." 

To the same effect is DR 7-104(A), which reads as follows: 

"During the course of his representation 
of a client a lawyer shall not: 

(1) Communicate or cause another 
to communicate on the subject of the 
representation with a party he knows 
to be represented by a lawyer in that 
matter unless he has the prior consent 
of the lawyer representing such other 
party . . " 

Here, unlike the situation presented in Opinion 
Wo. 315, there is nothing to suggest that A's counsel in 
any way initiated or instigated the taking of the statement 
from B nor do the facts indicate that the investigator was 
in any way affiliated or associated with A's counsel. 
Accordingly, we are of the opinion that there has been 
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OpiTliOfi No. 376 


no violation of either Rule 7-103 or DR 7-104(A), and we 
answer questions 1 and 2 in the affirmative and question 
3 in the negative. In reaching this opinion, we have 
assumed that A’s counsel acted in good faith with due 
diligence in attempting to prevent the investigator from 
taking the statement. 

This opinion is advisory only. The Committee 
acts on specific questions submitted ex parte and this 
opinion is based only on such facts as set forth in the 
questions submitted. 
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OPINION NO. 377 


(October IQ, 1978) 


PUBLIC ENTITIES’ AND PUBLIC SERVANTS - PARTNERSHIP - GRATUITOUS 

LEGAL SERVICES - CITT ATTORNEY - CONFLICTING INTERESTS 

APPEARANCE OF IMPROPRIETY 

A program wherein attorneys may perform volunteer legal 


services on a part-time basis for a governmental criminal prosecutor's 

^ LAW sr 
s £p o f . CH °oi 

LfB ^Ry 

L.A. 108 r 242, 273 r 276, 333, 352r 


office is proper under certain circumstances. 

4—101,. 5-102r ABA DR 9-10KB) 


Rules interpreted r 
Opinions citedr. 


Case law citedi 


ABA 30 and 34; A. G- Op. CV 77-118 
People v. Rhodes , 12 Cal.3d 180 (1974) 

In Re Charles L. , S3 C.A.3nd 760 (1976) 

Younger v. Superior Court * 77 C.A.3d 892 (1978) 
Jeffry v. Pound , 67 C.A.3d 6 (1977) 


An opinion has been requested concerning a program which 
would - involve the utilization of volunteer private attorneys perform¬ 
ing criminal prosecutorial duties for the City Attorney as followst 

1. Attorneys desirous of trial training and experience 
could volunteer for the program. 

2. The program would involve a training program, to insure 
competency, and then trial work- for the agency which, may 
include several discrete time periods over a period 

of years. 

3. There would be no payment of any funds between the 
voLunteer attorneys and the agency. 
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The Committee is of the opinion that such a program 
f^ x ?an be ethically conducted, although there are some areas 
of potential problems which should be noted, and which are 
discussed below. The Committee* assumes that the agency 
utilizing 1 the proposed: volunteer panel would only do so if 
the program and the volunteers selected would, not lessen: the 
quality of justice. 

The most, important consideration raised, by the inquiry 
is- the possibility of actual or potential representation of 
adverse and conflicting interests when the attorney who is a 
volunteer prosecutor is at the same time involved in a 
criminal defense matter with, the same governmental agency. 

Here, though the proceedings would be unrelated,. California 
/"''Rule 5—TG2 would prohibit the representation since the 
sawyer is, in effect r engaged in litigation in favor of 
and -against the same person at the same time. See Jeffry v. 

Pound , 67 C.A.3d 6 C TS77) . 

California Rule 5—TQZ would also seem to apply where 
the criminal defense is against the same governmental agency, but 
the defense lawyer was not the volunteer prosecutor but rather a 
lawyer from the volunteer r s law office, in light of the traditional 
theory that knowledge of one lawyer is attributed to all in the 
firm. See In re Charles L . , S3 C.A.3d 7SG (T976-J? Younger v. 
Superior Court , 7 T C.A.3d S9-2 { T978) r L.A. Op. Z42r ABA Ops. 33, 49- 

Representation by the volunteer lawyer in any criminal 
-..defense during the active part of the program, regardless 
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of identity of the governmental agencies, involved; in the two- 
proceedings,. is improper on the ground that it would involve the 
> pearance of impropriety- See L-A. Ops- Nos- 276, 273. and 24 2; 

ABA Ops- Nos-. 3d and* 34r Drinker, Legal Ethics r PP- 113-119r 
People- v- Rhodes , T2 Cal-3d TSd CT974)- 

ffawever, where it is another lawyer front the same office- 
as the volunteer who is defending a criminal prosecution and that 
prosecution involves another governmental agency, the existence of 
the appearance of impropriety may be doubtful- The ethical propriety 
might depend; upon whether the firm does a significant amount of 
criminal work or whether the representation is incidental to a 
generally non-criminal defense practice- The facts that the volunteer 
does not have prosecutorial discretion, is not trying major cases, 
and has rather* low public visibility should be taken into account- 

The authorities disagree as to whether the conflict, and 
thus the appearance of impropriety, can be cured by consent of the 
governmental agency- A.B-'.A. Opr- No- 34 suggests that a governmental 
agency cannot give such consent- On the other hand, A-G-Qp- 07 
77—'T tS ( T-5—'78), Val- 6T r p- TE, states that such consent may be 
proper where the actions are unrelated- We believe that the better 
reasoned authority is that consent can be given where the cases are 
unrelated- 

The Committee is of the opinion that it is not a conflict per se 
for a participant volunteer or a member of the firm to represent a 
client in a non-related civil action against the agency- But if the 
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matters were teiacea (e.g. r wnere tne same inmusm.. isaua lu a 

* 

# 

personal injury case and a drunk driving prosecution),, then an 
actual conflict might exist (See L-A- Ops* 108 and 333). Further,. 

t should be noted, as set forth in I.A. Ops* TQS, 333 and 352, 
there are some conflicts, which, divide the loyalty of an attorney— 
where one client gains at the other r s expense—which cannot be 
waived or consented ta by the clients- 

If a conflict exists r the Committee has considered its 
effect on the volunteer and firm after withdrawal of the volunter 
* from active participation in. the program- If the program requires 
the volunteer to take responsibility at a later date for cases which 
the volunteer handled during active participation of the volunteer 
in the program,, the conflict continues for as long as ; the attorney 
has such responsibility- Furthermore, a conflict continues as to 
those particular matters in which the volunteer had a substantial 
•esponsibility during the program (ABA DR 9—101 (B) }- But the 
conflict does not continue otherwise merely because the volunteer 
will try some more cases at a later date- 

Finally, the Committee has considered whether or not 
there should be any change in the application of ethics: rules in 
this matter because it is characterized as a "volunteer"' or aro bono 
program- It appears to the Committee that the potential problems 
are of sufficient public interest that the rules of ethics must 
fully apply to this proposed program, whether it is pro bono or 
otherwise. 

In conclusion, the Committee finds that there is no 
rule of ethics which prohibits the proposed program, but that there 
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are'potential problems,, particularly conflicts and the appearance of 
impropriety,- which might occur and should be recognized and avoided- 
This Opinion is advisory only*. This Committee acts upon 
specific questions submitted eg parte , and- its opinion, is based only 
on. such facts as are set forth by the inquiring attorney. 


r\ 
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LOS ANGELES COUNTY BAR ASSOCIATION 


ETHICS COMMITTEE 



FORMAL OPINION NO. 378 


(December 12, 1978) 


CONFIDENTIAL. INFORMATION - LEGAL SERVICES PROGRAM - 
RESEARCH BY NON-ATTORNEY. A non-attorney, undertaking a 
research, project involving; a legal services program sponsored 
by the local Bar Association, may not, without the client's 
consent, be given summarized information containing a 
client r s confidential information even though the client is 
not named and the information is in a form that could not 
reasonably b e expected ta reveal the client 1 s identity. 

Rules interpreted; DR 4-101(b) ; Cal. Bus . <5c Prof. Code 


56068(e). 


Case Law Cited: 


Opinions cited: 


358; ABA Inf. Op. 1287, 1150, 762; 
N.Y.. St. Bar Op. 485; Ore. Op. 105; 
People v. Canfield , 12 Cal. 3d 699 
(1974). 


The Committee has been asked to consider the following facts: 




A. faculty member of a university” proposes to study 
a project which is supported by a local bar association. 

The project provides services to: residents who are receiving 
treatment in two- institutions , after executing written 
agreements with each client.—^ Project members are attorneys 
and paralegals who work, under the supervision of the 
attorneys. The project's purpose is to aid residents with 
legal problems, especially those relating to their insti¬ 
tutionalization. Project members provide counselling and 
other services, including representation in administrative 
(but not judicial) proceedings. 

The research study seeks to evaluate the effective¬ 
ness of the projects In order to do so, the’ researcher 
wishes to interview the project’s staff (paralegals and 
supervising attorneys) and to review unidentified case 
summaries prepared, from the project r s client files. The 
researcher proposes to have the project’s own staff pre¬ 
pare the case summaries by excerpting the following In¬ 
formation: 

1. Month or quarter of hospital admission. 

2. Length of stay, if discharged already. 

3. Legal status at time of admission. 


The Committee does not know the nature of these 
written agreements but assumes from the nature of the In¬ 
quiry that the agreements do not authorize project parti¬ 
cipants to disclose client confidences. 
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4.. Legal status at. time of referral to attorney. 

5. Source of referral to attorney (using project 
categories) . 

6. Month, or quarter of referral to attorney, plus 
number of days since admission. 

7. Treatment unit(s) . 

3. Presenting complaint. 

3. A listing of all complaints recorded 

- actions taken to address those complaints, 
including numbers of days since complaint 
was noted. 

10. Diagnosis. 

11. Previous hospitalization? Tes or no . 

In addition, the researcher proposes to interview 
existing and former project paralegals and staff attorneys 
to ascertain their views as to the effectiveness of the 
project through a series of specific questions. Copies of 
those- questions have been submitted to the Committee and appear 
well designed to avoid the inadvertent disclosure of client 
confidences. 


The Committee is asked: 



(1) May the project release summary information 
which, has been. digested and summarized from, the project's 
client files by a project member who is paid to do the 
summaries by the researcher, without the client's consent? 

(2) May the project do so with: the client's consent? 

(3) What, if any, limitations should be required in 
preparing, or transmitting such, information if such summaries; 
are acceptable including: 

(a) guidelines, for determining how detailed 
such summaries. may be; 

Cb) whether such, summaries may be prepared, 
for individual clients; 

Cc): if a project staff attorney reviews such 

summaries prior to their release to the 
investigator, would this protect clients - 
sufficiently to permit such release? 

C4> May project staff members who have direct client 
contact (attorneys, advocates, clerical staff) participate in 
interviews with the investigator? 

(a) If so, may they do so without the client’s 
consent; or 

Cb) with the client's consent? 

Cc) If they may participate, what limitations 
(if any) should bind them during such 
interviews? 
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A. recent Opinion by this Committee (Los: Angeles 
County Bar Opinion No. 358) discusses the duty of staff 
attorneys of a. public legaL services foundation to maintain 
the confidences of their clients. That Opinion concerned the 
question of whether staff attorneys could disclose financial 
data supplied by the client to the: foundation’s Board of 
Directors, in order to allow the Directors to conduct an 
independent investigation of the client’s eligibility for 
free service. The Committee held that, under ABA. Code 
DR 4-10 1(b) CD and California Business Sc. Professions Code 
£6068 (e) , the information in question was protected by both 
the attorney/client privilege and the broader ethical duty to 
maintain a client's secrets and, therefore, could not be 
disclosed to the Board of Directors against the client’s wishes 
regardless of the nature or source of information, or the fact 
that others share- this knowledge. The Committee- cited People 
y. Canfield , 12 Cal, 3d 699 C1974) , which holds- that when a 
person seeks assistance from, an attorney with the purpose of 
anploying him, any information acquired by the attorney is 
privileged whether or not employment results and whether or 
not the information is given to a meaber of the attorney's 
staff, who is not himself an attorney. A number of ABA Opinions 
also deal with the duty to maintain confidences, as applied to 




legal, aid organizations, and have found that "the duty to a 
Legal Services'* client is no less than that owed to any other 
client?.'ABA. Informal Opinion 1287 (1974), quoting ABA Formal 
Opinion 250L 

In this inquiry, we assume that information in the 
Project's files is covered by the attorney/client privilege and 
by ABA Code DR 4-I01(b)(l) and California Business & Professions 
Code 56068 Ce) . Although the Project r s work is largely con— 
ducted by non-attorneys, there is an attorney/client relation¬ 
ship between the Project's staff attorney and its clients, and 
the non-attorney staff menbers 1 functions as agents of the 
attorney. Similarly, we may assume that the type of information 
requested, which, relates in part to the fact of, and reasons 
for, voluntary or involuntary confinenent. in an institution, 
is by its nature highly confidential and may not be disclosed 
without consent in the ordinary course of events. 

The fact situation: before this Committee, however, dif¬ 
fers from, that considered in its Opinion No, 358 as well as 
that in ABA Informal Opinion 1287, since the research protocol 
does not require disclosure of clients r names, The inquiry 
states that Project staff monbers will excerpt information from 
client files and give the excerpted information to the re¬ 
searcher in summary form. This excerpted information will not 
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contain a. statement! of the client's identity* 

patently* assumed that the excerpted informs 

to permit deduction of the client's identity. 

thus:,, is being asked whether* information which is <- 

confidential may bes disclosed for* the purposes of resea. 

when it is sufficiently disguised that it is unlikely to be 

connected to the client from whom it was obtained. 

This question appears to be one of first impression. 
Prior* Opinions of the AHA. and other Ear Associations have 
discussed the disclosure of confidences to individuals seek¬ 
ing research data; New York State Bar Opinion 485 (1978) ; 

ABA. Informal Opinion 1287 (19-74) ; ABA Informal Opinion 1150 
CI9-7Q} r ABA Informal Opinion 76Z (1964) ; Ore. Opinion 105 
(1962) . Each of these Opinions, however, involved fact siuta- 
tions in which the. client's identity would be disclosed. In 
this case, however, the client's identity will not be dis¬ 
closed and is unlikely to be ascertainable. 

It is assumed by those making the inquiry, and the 
Committee agrees, that confidences identifiable to the. 
client could not be disclosed without the client's consent. 
Since there are numerous reasons why a client might not wish 
information transmitted in confidence to his attorney to be 
disclosed, whether or not the client is identifiable as the 


-7- 




source-* and since the Committee has no means of ascertaining 
the clients' expectations when they agreed to consult the 
Project's personnel* the Committee is of the opinion that 
unidentified confidential information of clients cannot be 
disclosed, by Project personnel absent the client's consent. 

It may well he that the excerpting techniques suggested 
will have the effect of so capsulizing the information that it 
is* in fact*, no longer confidential in nature. Only the Pro¬ 
ject attorneys can make that determination. If confidential 
information would* however* be included it cannot be released 
absent the client r s consent. No. doubt the client’s consent 
will be the more readily objectionable the less identifiable 
is the information to be provided. Nonetheless* the stringent 
language of California Business and Professions Code §6063(e)- 
indicates that an attorney is under a duty to take all steps 
necessary to assure that clients r confidences are not disclosed 

W 

without the clients" consent. 

The Committee concludes,, therefore: 

I): The Project may not release digested and 

summarized confidential information without the 
client's consent; 


N f 56063(e) provides: 

"It is the duty of an attorney: 

Ce) To maintain inviolate the confidence, and at every 
peril to himself to preserve the secrets of his client." 
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2). Project staff members may" participate in inter* 
views with, the researchers without their 
client's consent but must not disclose client 
confidences during: the interviews; 

This Opinion, is advisory only* The Committee acts on 
specific questions submitted er parte and its opinion is based 
on such, facts as are set forth by the inquiring attorney. 
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LOS ANGELES COUNTY BAR ASSOCIATION 


FORMAL OPINION NO. 379 


ETHICS COMMITTEE 


(May 3 1979) 


fJj;g 

UBr/my 


ATTORNEY AND CLIENT - DUTY TO ACT COMPETENTLY 
PAYMENT OF EXPENSES - PRO BONO SERVICES. 

An attorney may, but is not obligated to, 
pay costs and expenses resulting from 
litigation or other legal matters on behalf 
of a client whom the attorney represents 
on a pro bono basis, provided the client 
remains ultimately liable for such expenses. 


AUTHORITIES CITED 


Rules 5-104, 6-101 


ABA Code EC 2-25, DR 5-103, DR 6-101 


B&P Code Sec 6068(h) 


The Committee’s opinion has been requested concerning the 
ethical obligations of an attorney in connection with payment 
of costs and expenses resulting from litigation or other legal 
matters on behalf of a client whom the attorney represents on 
a pro bono basis. This opinion is requested generally with 
reference to attorneys who participate on a pro bono panel of 
a Bar Association's Lawyer Referral Service or otherwise 
represent clients on a pro bono basis. 








Opinion No. 379 


In Payne v. Superior Court r 17 Cal. 3d 908 {1976) , the 
California Supreme Court held that indigent prisoners who are 
named as defendants in civil actions have a constitutional right 
to counsel where no other relief will preserve their right of 
access to the courts in defense of these actions► The Committee 
has been asked the following specific questions relating to 
the ethical obligations of attorneys who are appointed to handle 
the defense of indigent civil defendants under the Payne 
decisionr 


1* If the indigent client is unable to pay the costs 
for discovery or for employment of expert witnesses 

whose testimony is necessary to the defense, does 
the attorney appointed under Payne have an ethical 

obligation to pay such costs so that his client will 
not lose a potentially meritorious defense? 

2* Will an attorney appointed to represent an indigent 
prisoner be regarded as failing to use reasonable 
diligence and to act competently where there are no 
funds available to finance discovery and necessary 
experts and these financial constraints render it 
impossible to provide an adequate defense? 

Section 6068(h) of the California Business and Professions 
Code provides that it is the duty of an attorney "never to 
reject, for any consideration personal to himself, the cause 
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Opinion No. 379 


o£ the- defenseless or oppressed." The ABA Code of Professional 
Responsibility states! 

"The basic responsibility for providing legal services 
for those unable to pay ultimately rests upon the 
individual lawyer, and personal involvement in the 
problems of the disadvantaged can be one of the most 
rewarding experiences; in the life of a lawyer. Every 
lawyer, regardless of professional prominence or 
professional workload, should find time to participate 
in serving the disadvantaged." (EC 2-25) 

"The professional responsibility to contribute public 

interest legal service is; inherently an obligation to contribute 
one's time — one's abilities." (Special Committee on Public 
Interest Practice of the American Bar Association, Implementing 
the Lawyer's Public Interest Practice Obligation , p. 6.) 

It is the opinion of the Committee that an attorney who 
is appointed to represent an indigent civil defendant under 
the Payne decision,, or who engages in any other pro bono 
representation of a client, is not obligated to pay costs for 
discovery or employment of expert witnesses or other costs which 
the client cannot afford. In the only opinion which we have 
found bearing on this. subject, but which did not deal directly 
with litigation costs, this Committee stated that it "is not 
aware of any provision of the Canons of Ethics which requireCs] 
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Opinion No. 379 


an attorney to advance such expenses out of his own pocket.” 

(Los Angeles County Bar Association Informal Opinion 1954—5.) 

Rule 5—101(2) requires a member of the State Bar "to use 
reasonable diligence .... in the exercise of his skill and 
in the application of his learning in an effort to accomplish . . . 
the purpose for which he is employed." ABA Code DR 6-101(A) 
provides that a lawyer shall not "handle a legal matter without 
preparation adequate in the circumstances." 

In the opinion of the Committee, an attorney does not fail 
to act competently where the attorney uses reasonable diligence 
in devoting his or her time* skill and learning on behalf of 
the client* but limits his preparation of the case in terms 
of discovery or employment of expert witnesses due to the 
financial circumstances of the client. 

The question remains whether an attorney who represents 
an indigent prisoner or other client on a pro bono basis may 
pay costs and expenses in connection with litigation or other 
legal matters. 

Rule 5-104(A) provides as follows: 

"(A) A member of the State Bar shall not directly 
or indirectly pay or agree to pay, guarantee, or 
represent or sanction the representation that he will 
pay personal or business expenses incurred by or for 
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Opinion No. 379 


a client, prospective or existing and shall not prior 
to his employment enter into any discussion or other 
communication with, a prospective client regarding 
any such payments or agreements to pay; provided this 
rule shall not prohibit a member: 

* * * 

(3) from advancing; the costs of prosecuting 
or defending a claim or action or otherwise protecting 
or promoting the client's interests. Such costs within 
the meaning of this subparagraph (3) shall be limited 
to all reasonable expenses of litigation or reasonable 
expenses in preparation for litigation or in providing 
any legal services to the client." 

ABA Code DR 5—103(B) provides: 

"While representing a client in connection with 
contemplated or pending litigation, a lawyer shall 
not advance or guarantee financial assistance to his 
client, except that a lawyer may advance or guarantee 
the expenses of investigation, expenses of medical 
examination, and costs of obtaining and presenting 
evidence, provided the client remains ultimately liable 
for such expenses." 
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Opinion No. 379 


ABA Informal Opinion 1361 holds- that a Legal Service Office 
may assume ultimate responsibility for costs of litigation on 
behalf of poor clients who are eligible for free legal services* 
It states: "It goes without saying that poor clients who are 
eligible for free legal services, should not be deprived of 
the necessary preparation for litigation or the access to remedy 
of a class action suit because they are unable to assume the 
ultimate responsibility for out-of-pocket costs*" 

California State Bar Formal Opinion No* 1976-38 holds that 
it is not ethically improper for an attorney to advance 
litigation costs where there is a substantial likelihood that 
the client will not be able to repay such costs absent a recovery 
in the action r provided that the client remains ultimately 
responsible for the costs advanced* 

In the opinion, of this Committee, an attorney who represents 
a client on sl pro bono basis (i.e*, either without payment of 
attorneys* fees or solely for attorneys* fees which the court 
may, by statute,, award to the successful attorney in litigation 
vindicating rights provided by the Constitution or by statute) 
may, but is not obligated to, pay costs and expenses incurred 
in connection with litigation or other legal matters, even where 
there is a substantial likelihood that the client will not be 
able to repay such expenses absent a recovery in the action, 
provided the client remains ultimately liable for such expenses. 
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Opinion Na. 379 


The Committee also believes that California Rule 5-104(A)(3) 

and ABA Code DR 5—103(B) should be changed to eliminate the 
requirement in these circumstances that the client must remain 
ultimately liable for such expenses* 


This opinion is advisory only. The Committee acts on 
specific questions, submitted ex parte , and this opinion is based 
only on such: facts as are set forth in the questions submitted. 
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LOS ANGELES COUNTY BAR ASSOCIATION 
ETHICS COMMITTEE 
OPINION NO. 380 
(August 14, 1979) 



ATTORNEY AND CLIENT: An attorney has no duty to 
inform the opposing party of a mistake of law 
which was a factor in the parties' reaching a 
settlement. 

AUTHORITIES CITED: 

Cal. Bus. & Prof. 

Code §6068(c) 

ABA DR 7 - 102 (A) (2) 

ABA EC 7-9 
ABA EC 7-23 
Former ABA Canon 22 


The Coirimittee 1 s opinion has been requested in con¬ 
nection with the following: 

The inquirying attorney was substituted as attorney 
for the plaintiff in a personal injury action. It appeared that 
plaintiff's first attorney had filed the complaint after the 
expiration of the statute of limitations. The inquirying 
attorney entered into a settlement with the first attorney's 
malpractice insurer based upon a Court of Appeals decision which, 
when applied to the facts of his client's case, held that the 
complaint was filed late. Following the settlement and advising 
his client thereof, the attorney learned that, prior to the 
settlement, the Court of Appeals' decision, upon which it was 
based, had been overruled. Under the new ruling, the complaint 
was filed on time, the plaintiff's action was not barred, and 
the first attorney therefore may not have been guity of 


malpractice. The inquirying the attorney asks: 

1. Is he obligated to advise the insurance carrier 
of the change in law and enter into a mutual rescission of the 
settlement, or may he collect the settlement for his client. 

2. May he proceed with the personal injury action 
and, if successful, obtain a second recovery for his client. 

3. Should he dismiss the personal injury action, 
or would this be a violation of his duty to his client and 
constitute malpractice. 

Cal. Bus. & Prof. Code §6068 (c) provides in part, 
that it is the duty of an attorney "To Counsel or maintain 
such actions, proceedings or defenses only as appear to him 
legal or just...." 

EC 7-9 provides that: "In the exercise of his pro¬ 
fessional judgment on those decisions which are for his deter¬ 
mination in the handling of a legal matter, a lawyer should 
always act in a manner consistent with the best interests of 
his client. However, when an action in the best interests of 
his client seems to him to be unjust, he may ask his client 
for permission to forego such action." 

Former ABA Canon 22 provides, in part, that: "The 
conduct of the lawyer before the Court and with other lawyers 
should be characterized by candor and fairness. 
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"It is not candid or fair for a lav/yer.. .with 
knowledge of its invalidity, to cite as authority a decision 
that has been overruled. ..." 

EC 7-23 provides, in part, that: "Where a lawyer 
knows of legal authority in the controlling jurisdiction 
directly adverse to the position of his client, he should 
inform the tribunal of its existence unless his adversary 
has done so; but, having made such disclosure, he may 
challenge its soundness in whole or in part." [Emphasis adde-d. ] 
The Committee is of the opinion that EC 7-23 imposes no duty 
upon the lawyer to inform an adversary where a claim has been 
settled between them and is not before any tribunal. 

DR 7-102 (A) (2) provides that in the representation 

of a client, a lawyer shall not, with certain exceptions, 
"knowingly advance a claim or defense that is unwarranted 
under the existing law...." In the present instance the 
settlement was made prior to the lawyer's becoming aware of 
the change in the law. 

The Committee assumes that there was no lack of 
candor in reaching the settlement as it appears that all 
parties acted in good faith. The Committee is of the opinion 
that one of the risks assumed in entering into a settlement 
is that the law may change after the settlement is made. 
Therefore the Committee believes that there is nothing illegal 
or unjust in collecting the settlement and the attorney is 
under no obligation to advise the insurance carrier of the 
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mistake of law which was a factor in reaching the settlement. 
Whether or not this is the kind of mistake that would call for 
a rescission of the settlement agreement is a legal question”^ 
on which the Committee expresses no opinion. It is the duty 
of the attorney to discuss with his client the risk of a 
possible rescission action if the settlement is carried out. 

If the settlement is carried out, the attorney is 
not required to dismiss the personal injury action except to 
the extent that Bus. & Prof. Code 6068 (c) may prohibit 
maintaining an action which would result in a double recovery 
for his client. The extent to which such action would con¬ 
stitute a double recovery is a legal question upon which the 
Committee expresses no opinion. The attorney should discuss 
with his client the prohibition against a double recovery. 

This opinion is advisory only. The Committee acts 
on specific questions submitted ex parte , and its opinion is 
based on such facts as are set forth in the questions submitted. 
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LOS ANGELES COUNTY BAR ASSOCIATION 


ETHICS COMMITTEE 
OPINION NO. 381 
(September 20, 1979) 

ADVERTISING AND SOLICITATION - PROFESSIONAL 
CARDS - LAY EMPLOYEES. It is not improper 
for an attorney or law firm to provide or 
permit the use by a lay employee of a card, 
designating such employee 1 s position, with 
the employer-attorney or firm identified as 
a lawyer or law firm, unless the card is used 
in connection with an improper solicitation 
or communication seeking professional employ¬ 
ment for an attorney. 


AUTHORITIES CITED: 

Rule 2-101 (new) 

Rule 2-101 (repealed) 

Rule 2-102 (repealed) 

Rule 2-103 (repealed) 

L.A. Opinion No. 346 
ABA Opinion No. 909 
ABA Opinion No. 1185 

The Committee has been asked to reconsider its Opinion 
No. 346 issued March 20, 1975, in light of the recent repeal and re¬ 
vision of California Rules of Professional Conduct 2-101 and 2-102. 

The question presented in paragraph (a) of Opinion No. 346 


is: 


"whether a lay person, such as a paralegal 
specialist, business personnel or service manager, 
data processing manager, secretarial supervisor, 
or service supervisor, employed by a law firm may 
be provided with business cards for his or her use 
in providing the information contained on the card 
to such persons who would otherwise receive the 
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information orally. The sample cards submitted 
contain the name of the non-lawyer, his or her 
position, the name, address and telephone number 
of the law firm, and the identification of the 
law firm as 'attorneys at law'." 

Relying upon Rules 2-101, 2-102 and 2-103, all of which 
have now been repealed, the Committee concluded in Opinion No. 346 
that..."Since neither an attorney nor a law firm may employ such 
business cards under the rules discussed, neither may the non-legal 
personnel of the law firm be allowed by an attorney or law firm to 
use such cards." 

Use of the card by a lay employee as a means of solicita¬ 
tion or "communication" seeking the employer's professional employ¬ 
ment from a potential client for pecuniary gain may violate new 
Rule 2-101 (B) which provides: 

"No solicitation or 'communication' seek¬ 
ing professional employment from a potential 
client for pecuniary gain shall be delivered 
by a member or member's agent in person or 
by telephone to the potential client, nor 
shall a solicitation or "communication" 
specifically directed to a particular poten¬ 
tial client regarding the potential client's 
particular case or matter and seeking profes¬ 
sional employment for pecuniary gain be 
delivered by any other means, unless the 
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solicitation or "communication" is protected 
from abridgment by the Constitution of the 
United States or by the Constitution of the 
State of California. A potential client 
includes a former or present client. 

It is the opinion of the Committee that if use of such a 
card by a lay person is merely a means of identifying the individ¬ 
ual and his employer it is not a communication within the meaning 
of new Rule 2-101. 

To the extent that this opinion is inconsistent with 
prior L.A. Opinion No. 346, the prior opinion is overruled. Our 
present opinion is in conformity with ABA Informal Opinions numbers 
909 and 1185. 

This opinion is advisory only. The Committee acts on 
specific questions submitted ex parte , and its opinion is based on 
such facts as are set forth in the questions submitted. 
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LOS ANGELES COUNTY BAR ASSOCIATION 
ETHICS COMMITTEE 
FORMAL OPINION NO. 382 
(DECEMBER 11, 1979) 



AVOIDING ADVERSE INTEREST - FEES - PROBATE 
Absent an express statement in the will to 
the contrary, it is improper for an attorney 
who has prepared a will to claim attorney’s 
fees in a probate proceeding as attorney of 
record for the executor where the attorney’s 
secretary is the executor and is claiming 
executor’s commissions. 


Rules Interpreted: Calif. Rule Prof Conduct 5-102(B) 

ABA Code Prof. Resp. DR 5-101(A) 

Opinions Cited: L.A. Formal Op. 219 (May 14, 1954) 

L.A. Formal Op. 347 (April 24, 1975) 

Colorado Bar Association, Op. 21 (July 20, 1962) 
Case Law Cited: Estate of Anderson (1958) 166 Cal.2d 39 

Estate 'of. Crouch (1966) 240 Cal.App.2d 801 
Estate of Lair "Tl945) 70 Cal.App.2d 330 
Estate of Lankershim (1936) 6 Cal.2d 568 
Estate, of. Miller ~(1968) 259 Cal.App.2d 536 
Estate of Parker (1926) 200 Cal. 132 
Estate of Thompson (1958) 50 Cal.2d 613 

The Committee has been requested to render its opinion in 
respect to the following query: 

"Is it ethical for a lawyer engaged as a sole practitioner 
employing one legal secretary to claim attorney’s fees in a 
probate proceeding as the attorney of record for the executor 
where the lawyer's secretary is the executor and is claiming exe¬ 
cutor’s commissions? The lawyer prepared the will in question." 

The Committee assumes that the will in question does not 


expressly authorize the dual compensation to the attorney and to 
his secretary. 
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Absent an express agreement in the will authorizing compensation 
to the executor and for legal services ( Estate of Thompson (1958) 

50 Cal.2d 613, 615; Estate of Crouch (1966) 240 Cal.App.2d 801, 

802), an attorney may not be compensated for both attorney's fees 
and executor's commissions where the executor, being also a 
practicing attorney, elects to act as his or her own lawyer. 

( Estate of Parker (1926) 200 Cal. 132, 135-137; Estate of Lankershim 
(1936) 6 Cal.2d 568, 572; Estate of Lair (1945) 70 Cal.App.2d 330, 

336). This rule is one of public policy which forbids one who 
acts in a fiduciary capacity to become his or her own employer 
( Estate of Lair , supra at 336). Thus it becomes unprofessional 
conduct for an attorney to receive double compensation for performing 
the functions of both a personal representative and legal counselor 
in the absence of a statement by the testator that this is permissible. 
(L.A. Opinion 347, April 24, 1975). 

Where an attorney acts as executor for an estate and a law 
partner becomes the attorney for that executor, the estate may not 
be charged for the legal services rendered except where there is an 
agreement among the partners that the executor will not share in 
the fee for legal services charged by the partnership. ( Estate of 
Parker, supra at 137; Estate of Anderson (1958) 166 Cal.2d 39, 43.) 

The propriety of an attorney claiming executor's commissions together 
with the firm claiming attorney's fees, even where explicitly 
authorized by the will, has been questioned. ( Estate of Miller 
(1968) 259 Cal.App.2d 536, 540.) An ethics opinion of another 
jurisdiction has held that where a lawyer serves as executor of 
an estate and his partner serves as attorney for the estate, the 
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partners may not ethically charge both an executor’s fee and an 
attorney's fee for services rendered. (Colorado Bar Association, 
Opinion 21, July 20, 1962.) * 

Given this background, the Committee addresses the query 
presented herein. 

An attorney shall avoid representation of conflicting interests 
absent the written consent of all parties concerned (California 
Rules of Professional Conduct, rule 5-102(B)). An attorney must 
also avoid a conflict between the interests of his client and the 
attorney's personal interests (ABA Code of Professional Responsi¬ 
bility, DR 5-101(A)). Where an attorney who drafts a will employs 
a secretary who is executor of the estate, and that attorney also 
becomes legal counsel for the executor, a conflict of interest 
occurs. The attorney has become both the employer and employee 
in respect to a fiduciary relationship with the estate, for the 
attorney employs the executor who in turn must rely upon the 
attorney for legal services. Moreover, the attorney has placed 
the secretary-executor in an untenable position. The secretary, 
as trustee of the estate, must insure that no .improper charges are 
made against the estate by those persons employed by the estate 


* L.A. Opinion 219 (May 14, 1954) held that it was proper for 
an attorney, who is also legatee under a will, to serve as one 
of the executors of an estate as well as trustee in respect to 
testamentary trusts, and for the attorney to employ his law 
partners as attorneys, provided compensation for the respective 
duties was kept separate and apart. Opinion 219 does not suggest 
that the executor sought or received commissions for his service. 
Further, L.A. Opinion 3^7 (April 24, 1975) cites Opinion 219 for 
the proposition that a person shall not ethically receive compen¬ 
sation for performing the functions of both a personal represen¬ 
tative and an attorney in the absence of a statement by the testator 
approving the arrangement. Thus it is doubtful that Opinion 219 
addressed the query posed herein. To the extent that Opinion 219 
is in conflict with Opinion 382, Opinion 219 is overruled. 
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( Estate of Parker , supra at 137). Yet the secretary is also the 
attorney's subordinate, agent, and employee who depends upon the 
attorney for a livelihood. 

The conflict of interest has been created by the attorney 
drafting the will which appointed the secretary as executor. The 
conflict may not be rectified by an agreement between the attorney 
and the secretary which would provide that the attorney could not 
share in the executor's commissions. Irrespective of any agreement, 
the attorney stfll effectively remains his or her own employer in 
respect to fiduciary matters involving the estate as long as the 
secretary is executor. Therefore, in order to ameliorate the 
conflict created, the attorney may not ethically claim attorney's 
fees as attorney of record for the executor. 

This opinion is advisory only. The Committee acts only upon 
specific questions submitted ex parte and its opinions are based 
only upon such facts as are set forth in the questions presented. 





LOS ANGELES COUNTY BAR ASSOCIATION 


ETHICS COMMITTEE 



OPINION NO. 383 
(December 11, 1979) 

ATTORNEY AND CLIENT - INCOMPETENT ATTORNEY - 
DUTY TO CLIENT - CONFLICTING INTERESTS. 

Every attorney, including an associate in 
a legal partnership, must exercise his 
professional judgment in the best interest 
of his clients and must take steps which 
are necessary to assure competent 
representation for his client or withdraw 
from the case. 


AUTHORITIES CITED: 

Rules of Professional 
Conduct-6-101(1); Ethical 
Considerations - EC 5-1, EC 5-12. 

An inquiry has been made regarding the responsi¬ 
bility that an associate of a law firm has to a client of a 
partner with whom he is working when the partner, who also 
is working on the matter, commits malpractice or is incom¬ 
petent. Because the determination of malpractice or incom¬ 
petency is a legal matter on which this committee expresses 
no opinion, it will be assumed for purposes of this opinion 
that the partner has committed malpractice or is incompetent. 

The professional judgment of a lawyer should be 
exercised, within the bounds of the law, solely for the 
benefit of his client and free of compromising influences 
and loyalties. Neither his personal interest nor desires of 
a third person should be permitted to dilute his loyalty to 
his client. (ABA-EC 5-1.) A legal partnership which hires 


1 . 


associate attorneys to represent clients of the firm 
possesses a potential power to exert substantial pressure on 
the independent judgment of the associate attorneys. 

Accordingly, an associate must carefully guard against 
erosion of his professional freedom and independent judgment. 
(ABA-EC 5-23.) 

When an associate attorney has concluded that a 
partner in the firm has committed malpractice or is incom¬ 
petent with respect to the handling of a client's affairs, 
the matter should be brought to the attention of the partnership 
in an effort to agree upon a course of conduct with regard 
to the client which will insure competent representation. 

If the malpractice has adversely affected the client's 
interest and cannot be rectified or, if the associate and 
the partnership cannot agree on a method of providing 
competent representation to the client and protecting the 
client from any adverse effect of past malpractice, the 
disagreement regarding representation or the impairment to 
the client's interest as a result of the malpractice must be 
thoroughly disclosed to the client, notwithstanding an 
objection by the partnership, for the client's resolution, 
and the decision of the client shall control the action to 
be taken. (ABA-EC 5-12.) Furthermore, if the associate 
believes the effectiveness of his representation of the 
client has been or will be impaired by the activity of the 
partner, the associate should take proper steps to remove 
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himself from the representation of the client. 

California Rule 6-101(1) provides that a member of 
the State Bar shall not habitually perform legal services 
for a client if he knows or reasonably should know that he 
does not possess the learning or skill ordinarily possessed 
by lawyers in good standing who perform, but do not specialize 
in, similar services practicing in the same or similar 
locality and under similar circumstances unless he associates 
or professionally consults another lawyer who he reasonably 
believes does possess the requisite learning and skill. 
Assuming that the partner is not competent to handle a 
particular matter for the client and that the associate who 
has been assigned to the matter and is working with the 
client does possess the requisite learning and skill, then 
the fact of the incompetence of the partner, assuming 
malpractice has not previously occurred, does not require 
remedial action so long as the associate or competent lawyer 
consulted by the incompetent partner is in charge of or can 
assure the protection of the client's interests. 

This opinion is advisory only. The committee acts 
on specific questions submitted ex parte, and its opinion is 
based on such facts only as are set forth in the questions 
submitted. 
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LOS ANGELES COUNTY BAR ASSOCIATION 
ETHICS COMMITTEE 
OPINION NO. 384 
(April 8, 1980) 



ADVERTISEMENT AND SOLICITATION — DUAL OCCUPATION. 


An attorney who is also a real estate broker may 
advertise and practice both occupations together from 
the same office, and may act as a broker and as an 
attorney in the same transaction, provided he complies 
with all applicable rules of professional conduct. 
Prior opinions modified in light of amended rules 
regarding advertising and solicitation. 


AUTHORITIES CITED: 

Rules 2-101, 3-101, 3-102, 5-102 

Rule 2-103 (Repealed) 

L. A. Opinions Nos. 224, 225, 262, 

282, 351, 372 
ABA DR 2-101, DR 2-102(E) 

ABA Opinion No. 328 
Business and Professions Code 
Sections 6150 et seq . 


An attorney who specializes in real property law 
also is a licensed real estate broker. When acting as a 
broker the attorney arranges purchases, sales and financings 
of real property and is compensated for his services by the 
seller, the borrower, or the lender. The attorney desires 


to know whether he may conduct both businesses from the same 




office. He also wants to know to what extent he may adver¬ 
tise his ability to act, and to what extent may he act, not 
only as a broker but also as an attorney for one of the 
parties in a given real estate purchase or financing trans¬ 
action. 

Even prior to the recent amendments to the various 
Rules regarding advertising and solicitation, it was clear 
that a lawyer could simultaneously engage in another occupa¬ 
tion or business. Opinions so indicating were based upon 
the fact that there was no rule specifically prohibiting a 
lawyer from engaging in more than one occupation, and the 
inferential approval of dual practice formerly contained in 
Rule 2-103(E) and still contained in DR 2-102(E). However, 
it was this Committee's opinion that the dual occupations 
must be carried out in different locations. L. A. Opinions 
Nos. 224, 225, and 351. In addition, former Rule 2-103(E) 
specifically prohibited an attorney who is engaged both in 
the practice of law and another profession or business from 
so indicating on his letterhead, office sign or professional 
card, and prohibited the attorney from so identifying him¬ 
self as a member of the State Bar in any publication in 
connection with his other profession or business. One 
opinion, L.A. Opinion No. 282, specifically prohibited a 
lawyer from engaging in a real estate brokerage business. 

Rule 2-103 (E) has now been repealed, although the 
comparable ABA Rule, DR 2-102(E), still remains. In addi- 
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tion f the prefatory language in Rule 2-101 as amended now 
states: 

M This rule is adopted to foster and encourage 
the free flow of truthful and responsible information 
to assist the public in recognizing legal problems and 
in making informed choices of legal counsel- Accord¬ 
ing ly f a member of the State Bar may seek professional 
employment from a former, present or potential client 
by any means consistent with these Rules . 11 (Emphasis 
added.) 

The opinions which prohibited attorneys from 
conducting a dual practice in one office were based prin¬ 
cipally upon the former prohibition against advertising and 
solicitation (former Rule 2-101). Even prior to the amend¬ 
ments to DR 2-101 permitting certain limited forms of 
publicity, the ABA permitted one-office dual practice. See 
ABA Opinion No. 328- Because of the amendments to Rule 
2-101 and related Rules, including the repeal of Rule 
2-103 (£), our Opinion No. 282 and our other prior opinions 
specifically disapproving one office dual practice are 
hereby superseded. 

Nevertheless, the attorney who is also engaged in 
another occupation may find it difficult to advertise and 
practice both occupations together without violating (a) 
amended Rule 2-101 or (b) other applicable rules of conduct. 
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(a) Rule 2-101. 


While Rule 2-101 as amended does not specifically 
address the problem of attorneys who are engaged in another 
occupation, the attorney must scrupulously comply with the 
provisions of Rule 2-101 with respect to all ’’communica- 
tions" as defined therein- The attorney should be partic¬ 
ularly concerned that any communication not contain any 
matter or present or arrange any matter in a manner or 
format which is false, deceptive or which tends to confuse, 
deceive or mislead the public, or which omits to state any 
fact necessary to make the statements made, in the light of 
the circumstances under which they are made, not misleading 
to the public- An attorney who utilizes a single "communi¬ 
cation" to publicize his ability to act as a broker and an 
attorney may find it particularly difficult to comply with 
this provision- However, because of the numerous ways in 
which the attorney might wish to make a "communication, 11 
it is impossible to give more specific guidance on this 
point. 

It would seem particularly difficult for the 
attorney to comply with paragraph B of Rule 2-101 which 
provides in part: 

r1 No solicitation or 'communication 1 seeking 
professional employment from a potential client for 
pecuniary gain shall be delivered by a member or a 
member's agent in person or by telephone to the poten- 
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tial client 


nor shall a solicitation or 'coramunica- 


tion' specifically directed to a particular potential 

client regarding that potential client*s particular 

case or matter and seeking professional employment for 

pecuniary gain be d el ivered by any other means, unless 
the solicitation or 'communication* is protected from 
abridgement by the Constitution of the United States or 
by the Constitution of the State of California." 
(Emphasis added. ) 

It would appear that a person who came to the 
attorney seeking his services solely as a broker could not 
then be solicited in any manner for engaging the legal 
services of the attorney in the transaction involved without 
violating the second underlined portion of paragraph (B) 
above. If the attorney wishes to act as an attorney in a 
particular matter, he probably should assure himself that 
the client originally sought his services as an attorney in 
the first instance and not merely as a broker. (Of course, 
paragraph (b) of Rule 2-101 is expressly limited to the 
extent the United States and California Constitutions 
supersede the provisions of the Rule. This opinion will 
not attempt to discuss that issue and the reader is referred 
to current applicable law in that area.) This is consistent 
with the concern expressed in L. A. Opinion No. 262 where it 
was stated that in the situation involved, there would be a 
strong impetus for new clients to employ the attorney to do 
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the legal work necessary to carry forward transactions in 
which the attorney was not initially involved as such. As 
stated in such opinion: 

”... a vicious practice may exist if in fact some of 
the clients automatically employ the attorney in his 
professional capacity in the belief that his services 
are part of the package deal offered by the two cor¬ 
porations in assisting them to enter into the home 
construction business." 

Even though Opinion No. 262 was issued in 1959 and well 
before the recent amendments to the Rules of Conduct regard¬ 
ing solicitation, the concern expressed above still seems 
very applicable to the situation under consideration. 

In addition. Paragraph (B) of Rule 2-101 prohibits 
any solicitation or communication made "in person" to the 
potential client. This is consistent with the decision of 
the United States Supreme Court in Ohralik v. Ohio State Bar 
A ssociatio n, 436 U.S. 447 (1978). In that decision the 

Court emphasized the peculiar potential for harm posed by 
in-person solicitation. Again, unless the prospective 
client originally sought the attorney's services as an 
attorney as such, and not as a broker, it would appear 
difficult for the attorney to comply with this aspect of 
the Rule if he were to accept engagement by the client for 
performing legal services. 

It should be noted that the ABA Code of Profes¬ 
sional Responsibility also has been recently amended (DR 
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2'-lCI^Publicity n ) to specifically permit certain types 
of plication or broadcast of information in print media 
districted, or over television or radio broadcast, in the 
geocn-^hic area or areas in which the lawyer resides or 
maimziis his offices or in which a significant part of the 
lawyer's clientele resides, While DR 2-10l(B)(12) specifi- 
callj germi ts the lawyer to mention "technical and profes- 
siorsl licenses" and Section 13 allows the lawyer to mention 
"rnette'ships in scientific/ technical and professional 
assertions and society," DR 2-102(e) still prohibits a 
lawyer who is engaged both in the practice of law and 
anotsr: profession or business from so indicating on his 
lettsread, office sign or professional card and prohibits 
him identifying himself as a lawyer in any publication 

in erection with his other profession or business* 

Thus, the ABA Code of Professional Responsibility, 
whilerecognizing the increased need for dissemination of 
infection which could permit laymen to select a lawyer 
on £. sore informed basis, still recognizes the danger of 
advising a dual occupation. However, the California 
Rulearo longer prohibit the attorney from identifying both 
occasions on his letterhead, office sign or professional 
car^. 

(b) Other Rules of Professional Conduct . 

The attorney engaged in the dual occupation also 
mustrsill be concerned with complying with other applicable 
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rules of professional conduct, particularly if the attorney 
also acts as a broker in the same transaction. For example, 
the attorney must scrupulously avoid any conflicts of 
interest. The risk of such conflicts in the situation at 
hand appears to be particularly great because the attorney, 
if initially engaged solely as a broker, may become privy to 
information while acting solely as a broker which he would 
not have obtained if he had acted only as an attorney for 
one of the parties from the inception of the transaction. 
It should also be noted that brokers often represent both 
parties to a transaction, and because of their compensation 
arrangement typically have a personal financial interest in 
the success of a transaction. Even if at the outset of a 
transaction it appears that there would be no conflicts of 
interest, it seems likely that conflicts will arise sooner 
or later which would place the attorney in an awkward posi¬ 
tion. For example, an attorney acting as broker for a 
seller probably could not also act as attorney for the 
buyer in the same transaction See Rule 5-102. 

If non-lawyers are involved in the attorney's 
business as a broker, it is also possible that, depending 
upon the manner in which the business is conducted, they 
could, either inadvertently or otherwise, become engaged in 
the unauthorized practice of law. The attorney's participa¬ 
tion in the business must be in such a manner that he does 
not aid a non-lawyer in the unauthorized practice of law. 
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Rule 3-101. What constitutes the unauthorized practice of 
law is a legal question, not an ethical one. L.A. Opinion 
No. 166. 

The attorney also must take care that any finan¬ 
cial arrangements with non-lawyers not violate any of the 
provisions of Rule 3-102 regarding the sharing of legal fees 
with persons not licensed to practice law. 

Where, as in this case, the lawyer's other profes¬ 
sion is law-related, another ethical difficulty is encoun¬ 
tered. It may be impossible to know whether the lawyer's 
work for a client is performed as part of the practice of 
law or as a part of the lawyer's other occupation. This 
problem is discussed at some length in ABA Formal Opinion 
328. There it is stated that in carrying on law-related 
occupations and professions the lawyer almost inevitably 
will engage to some extent in the practice of law, even 
though the activities are such that a layman can engage in 
them without being engaged in the unauthorized practice 
of law. "If the second occupation [such as a real estate 
brokerage business] is so law-related that the work of the 
lawyer in such occupation will involve, inseparably, the 
practice of law, the lawyer is considered to be engaged in 
the practice of law while conducting that occupation. 
Accordingly, he is held to the standards of the bar while 
conducting that second occupation from his law offices. 
With this qualification, the lawyer may carry on a law 
related occupation . . . from the same office." 
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For example, publicity given to the second occupa¬ 
tion and methods of seeking business must be in accordance 
with Rule 2-101. The lawyer may have a duty to preserve 
confidential information acquired in carrying out the second 
occupation even though others engaged in that occupation do 
not have a similar duty. Similarly, the lawyer may, in 
connection with the second occupation, owe a duty as a 
fiduciary even though the relationship of others in that 
occupation to their clients and customers is not that of a 
fiduciary. 

The Committee wishes to emphasize the difficulties 
which may be encountered in complying with the foregoing 
requirements. In addition, prior opinions have stated that 
while engaging in an independent business is permissible, it 
should be generally looked upon with disapproval as "tending 
to lower the essential dignity of the profession." See, 
e.g., L. A. Opinion No. 262. However, if the attorney is 
willing to undertake the substantial risks of ethical 
infraction entailed in publicizing and carrying on the 
proposed dual businesses, or in acting as a broker and as an 
attorney in the same transaction, the Committee is of the 
view that there would be no impropriety in the proposed 
conduct. 

This opinion is advisory only. The Committee acts 
on specific questions submitted ex parte , and its opinion is 
based on such facts only as are set forth in the questions 
submitted. 
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ATTORNEY AND CLIENT - DIVISION OF FEES - 
BRANCH OFFICE-FIRM NAME 
An attorney admitted to practice law in 
California may become a California 
"resident partner" of a New York based 
law firm specializing in immigration 
matters and may divide fees with the New 
York law firm, provided the fee sharing 
arrangement is disclosed to clients. 


AUTHORITIES CITED: 

Rules of Professional Conduct 
2-101? 2-108? 5-102? 6-101. ABA 
Code DR 5-105. L.A. Opinion Nos. 
230, 269, 290, 295 and 325. 


The Committee has been asked about the propriety under 
the Rules of Professional Conduct of accepting a "resident 
partnership" in a law firm based in New York which specializes 
in immigration and naturalization law. 

The New York law firm, A & B, has developed a large 
immigration practice with emphasis placed on systematizing the 
processing of a large volume of cases. It is now seeking to 
expand its program by estabishing branch offices in major cities 
throughout the United States with "resident partners" admitted 
to practice in their respective states. 




Under the "resident partnership" proposal, all 
immigration cases will be forwarded to and processed in the 
New York processing center of A & B, which is staffed with 
lawyers and paralegals who are trained to handle immigration 
cases. Tlie branch offices will originate cases and act as 
liasons between the clients and the New York processing center, 
and clients will communicate directly with lawyers and paralegals 
in New York. In matters relating to immigration laws, the 
"resident partner" will be required to use the letterhead and 
firm name of A & B. In other matters the "resident partner" 
will continue to use his present firm name. 

The "resident partner" will execute a partnership 
agreement with A & B, at which time a partnership contribution 
of $30,000 will be required. Fees in all immigration matters 
originated by the "resident partner" will be divided equally 
with 50% to A & B and 50% to the "resident partner." A & B 
will not be entitled to share in any fees derived from the 
"resident partner's" law practice in matters not related to 
immigration laws. The "resident partner" will be required to 
promote A & B's services through mass-media advertising, with 
the advertising costs to be paid 50% by A & B and 50% by the 
"resident partner." 

Rule 2-108 (a) of the California Rules of Professional 
Conduct provides as follows: 
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"A member of the State Bar shall not divide a 
fee for legal services with another person 
licensed to practice law who is not a partner 
or associate in the member’s law firm or law 
office, unless: 

(1) The client consents in writing to 
employment of the other person licensed to 
practice law after a full disclosure has been 
made in writing that a division of fees will 
be made and the terms of such division; and 

(2) The total fee charged by all persons 
licensed to practice law is not increased solely 
by reason of the provision for division of fees 
and does not exceed reasonable compensation for 
all services they render to the client." 

Although it is contemplated that the "resident partner" 
will enter into a partnership agreement with A & B, it is unclear 
whether the "resident partner" will be a "partner" of A & B 
in the sense contemplated in Rule 2-108(A). We believe that 
"partner" is used in the sense described in former Rule 2-103(0) 
to mean a person with "a bona fide share in the profits, 
liabilities and professional responsibilities" of the firm. 

See L.A. Opinion Nos. 290, which indicates that a true 
partnership contemplates "joint and several responsibility," 
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and 325. Accordingly, unless the "resident partner" will have 
joint and several responsibility for all partnership liabilities, 
it will be necessary to make full disclosure of the fee sharing 
arrangement to all immigration clients and to obtain their 
written consent to the arrangement. It will also be necessary 
to ensure that the total fee charged to an immigration client 
is not increased as a result of the fee sharing arrangement 
and does not exceed reasonable compensation for the services 
performed for the client. Compliance with Rule 2-108(A) will 
be required, since the proposed arrangement would otherwise 
violate Rule 2-108(B). 

Full disclosure to clients of the arrangement with 
A & B would also be advisable to comply with Rule 2-101. This 
Rule provides that communications made by or on behalf of a 
member of the State Bar shall not contain any matter, or present 
or arrange any matter in a manner or format, which is false, 
deceptive, or which tends to confuse, deceive or mislead the 
public. 


Rule 6-101 requires a member of the California State 
Bar to act competently in performing legal services for clients. 
The "resident partner" of A & B who is admitted to practice 
in California will be held accountable for ensuring that A & 

B performs its services in a competent manner in compliance 
with Rule 6-101. We understand that the immigration matters 
which A & B will handle involve questions of federal law. The 
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"resident partner" who is admitted in California should be 
responsible for any advice which is rendered with respect to 
California laws. 

It will not be improper for the "resident partner" 
to practice under the name "A & B" in immigration matters/ since 
Rule 2-103 was repealed effective April 1, 1979. Rule 2-103(B) 
formerly provided, with certain exceptions, that a member of 
the State Bar could not practice under a trade name, a name 
that is misleading as to the identity of the lawyer or lawyers 
practicing under such name, or any name other than a firm or 
corporate name containing the name of one or more lawyers in 
the firm. Rule 2-103(0) formerly provided that a partnership 
could not be formed or continued among lawyers licensed in 
different jurisdictions unless all enumerations of the members 
and associates of the firm on its letterhead and in listings 
made clear the jurisdictional limitations of the members and 
associates of the firm not licensed to practice in all listed 
jurisdictions . These limitations are no longer applicable. 
Therefore, our prior Opinions Nos. 230, 290, 295 and 325 are 

superseded to the extent that they are contrary to this opinion. 

It will also be important to take steps to comply 
with Rule 5-102 and to avoid any potential conflicts of interest. 
Under ABA Code DR 5-105(D), a lawyer must decline employment 
or withdraw from employment if a partner, associate or any other 
lawyer affiliated with him would not be permitted to accept 
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or continue such employment because of a conflict of interest. 
Accordingly, the California "resident partner" may not represent 
any clients, either under the firm name of A & B or his other 
firm name, if A & B would be precluded from representing such 
clients. 


Our opinion relates solely to the California Rules 
of Professional Conduct, and we express no opinion regarding 
the propriety of the proposed arrangement under the ethical 
rules which are applicable in New York. 

This opinion is advisory only. The Committee acts 
only upon specific questions submitted ex parte and its opinions 
are based only upon such facts as are set forth in the questions 
presented. 
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FORMAL OPINION NO. 386 



ATTORNEY AND CLIENT - DUTY TO 
DISCLOSE CLIENT PERJURY. 

Where an attorney has learned that a former 
client in a continuing case may have com¬ 
mitted perjury, he need not call upon the 
client to rectify it, and he may not disclose 
it to the client’s present counsel, the court, 
opposing counsel or the State Bar. The client's 
present attorney should call upon the client to 
rectify it, but may not disclose it to the court 
or opposing counsel. 
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AUTHORITIES CITED: 


California Rules of Professional Conduct No. 7-105 
Opinions Nos. 264, 267, 271, 274, 305 

California Business & Professions Code § 6068 (West 1974) 
California Evidence Code § 956 (Wfest 1974) 

Hinds v. State Bar , 19 Cal.2d 87 (1943) 

Abbott v. Superior Court , 78 Cal.App.2d 19 (1st Dist. 1947) 
People y. Singh , 123 Cal.App. 365 (3d Dist. 1932) 

ABA Code of Professional Responsibility, 

DR 4-101; DR 7-102; DR 7-105 
ABA Canons of Professional Ethics No. 29 
ABA Opinions Nos. 23, 202, 216, 268, 287 
Oregon Opinion No. 289 

M. Friedman, Professional Responsibility of the Criminal Defense 
Lawyer: The Three Hardest Questions, 64 Mich. L. Rev. 

1469 (1966). 
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The Committee’s opinion has been asked in relation to 
the following facts. Attorney Y substituted in to represent 
Client C in place of Attorney X in contested litigation. At a 
later date, X substituted back in to represent C in place of Y. 
After X substituted back in as C’s attorney, Y was approached by 
a third person, D, who advised him that C had committed perjury 
in the case and produced documentary evidence to substantiate 
this allegation. Y examined the purported documentary evidence 
of perjury, and concluded that the evidence established that C 
had made serious misrepresentations under oath to the Court. It 
appeared that the alleged misrepresentations were made while X 
represented C, X had been advised of this by Z, another 
of Client C's attorneys, and that X had chosen to disregard Z’s 
unequivocal advice that C had committed perjury. Y did not 
receive the documentary evidence of perjury from a confidential 
source or during the period of time when he represented C. 

In connection with the foregoing facts, the Committee 
has been asked the following questions. 

1. Should Y call upon either X or C to rectify the 
alleged perjury? 

2 . If Y calls upon X and C to rectify the 
alleged perjury, and both of them refuse 
to rectify the alleged perjury, should Y 

(a) Reveal the alleged perjury to opposing 

counsel in the litigation? 

(b) Reveal the alleged perjury to the Court? 

(c) Report X’s conduct to the State Bar? 
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3 . 


Should X call upon C to rectify the alleged 
perjury? 

4. Should X have called upon C to rectify the alleged 
perjury at the time that Z advised him of the 
alleged perjury? 

5. If X calls upon C to rectify the alleged perjury, 
and C refuses, should X 

(a) Reveal the alleged perjury to opposing 
counsel in the contested litigation? 

(b) Reveal the alleged perjury to the Court? 

Although the facts presented do not make it clear, it 

is assumed in this Opinion that the questions presented are in 
the context of a civil action, and not in a criminal prosecution. 
The problems presented by these questions are not without diffi¬ 
culty, and present a situation where different interests conflict. 

It should be made clear at the outset that the facts 
as stated do not show that Y knows with certainty that C has 
committed perjury: They only show that he has made serious 
misrepresentations to the Court, which D has alleged to be 
perjury. Y's unwillingness to conclude that C in fact has 
committed perjury is well founded: It is an unusual case where 
documentary evidence is so persuasive that an attorney should 
believe it instead of the oral testimony of his client or former 
client. Y has no duty to investigate whether C has committed 
perjury. 

If the information is a client secret, it is subject 
to California Business and Professions Code § 6068(e), which 
provides: 
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"It is the duty of an attorney: 


» * t 


(e) to maintain inviolate the confidences, and at 
every peril to himself to preserve the secrets, 
of his client." 

Although "confidence" and "secret" are not defined in the statute, 
they are defined in the analogous provisions of the ABA Code of 
Professional Responsibility DR 4-101(A), which provides: 

"'Confidence' refers to information protected by the 
attorney-client privilege under applicable law, and 
’secret* refers to other information gained in the 
professional relationship that the client has requested 
be held inviolate or the disclosure of which would be 
embarrassing or would be likely to be detrimental to 
the client." 

Section 6068(e) has been rigidly adhered to by 
California courts, and its command has been given liberal appli¬ 
cation. See Opinion No. 274; People v. Singh , 123 Cal.App. 365 
(3d Dist. 1932). The rule applies even where the facts are 
already part of the public record or where there are other 
sources of information. Opinion No. 267. 

Since disclosure of alleged perjury would clearly be 
embarassing to the client, this Committee believes that the 
information presented to Y is the secret of a former client, 
and may not be disclosed. See ABA Opinion 23, which held that an 
attorney should not disclose a fugitive client's hiding place 
to prosecuting authorities when he learns it from information 
given to him by his client's relatives. 
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This Committee holds that Y must respect the secret 
of C, and may not communicate it to X. 

Competing with the obligation to protect client confi¬ 
dences and secrets is an attorney's obligation to rectify any 
fraud or deception which has been imposed upon the Court or a 
party. Bus. & Prof. Code § 6068(d) ; Opinion No. 271; Hinds v. 
State Bar , 19 Cal.2d 87, 93 (1943) (dictum). 

Because the attorney-client relationship with C has 
ended, Y has no duty to call upon C to rectify the alleged 
perjury. Even the ABA standard in DR 7-102(B), which has not 
been adopted in California, only requires disclosure of fraud 
committed "in the course of the representation." Y may call 
upon C. however, without violating the confidential communi¬ 
cation rule. 

No case has been discovered that has authorized (let 
alone required) the disclosure of client perjury to opposing 
counsel under any ethical rules. See Hinds v. State Bar , 

19 Cal.2d 87 (1943), condemning disclosure of a wife's perjury 
to her husband in a divorce action. Thus, neither X nor Y 
should disclose D's information to opposing counsel. 

Y may not contact the State Bar to institute disci¬ 
plinary action against X, because to do so would necessarily 
involve a disclosure of C's secrets. ABA Formal Opinion 202. 

X's duties to C are different from Y's, since X is 
continuing as C's attorney of record. If X believes that c has 
committed perjury, he should call upon c to rectify it. Both 
§ 6068(d) and California Rule 7-105 require that an attorney 
"employ only such means as are consistent with truth." 
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Unlike Y, X is subject to the conflicting duties of 
loyalty to his client and the prevention of fraud on a court. 

The ABA Code of Professional Responsibility authorizes a lawyer 
to reveal the intention of his client to commit a crime, DR 
4-101(C)(3), or the perpetration of a fraud upon a person or a 
court, DR 7-102(B)(1). Although there is no such provision in 
California statute or the Rules of Professional Conduct, an 
exception for the intention to commit a crime has been estab¬ 
lished by California case law. Abbott v. Superior Court , 78 
Cal.App.2d 19, 21 (1st Dist. 1947). Similarly, Evidence Code 
§ 956 provides the following exception to the attorney-client 
privilege: 

"There is no privilege under this article if the 
services of the lawyer were sought or obtained to 
enable or aid anyone to commit or plan to commit a 
crime or a fraud." 

The California exception for a present or future crime 
is severely limited. Evidence Code § 956 is limited to the 
narrow circumstance where the attorney is hired for the specific 
purpose of facilitating the commission of the future crime or 
fraud. Furthermore, the exception to the § 6068 (e) prohibition 
on disclosure of confidences and secrets does not authorize an 
attorney to disclose the intention of his client to commit 
future crimes if he receives such information in confidence in 
connection with the confession of past crime. Singh , supra. 

A final limitation on the disclosure of a future crime 
is that such disclosure is authorized only if it is needed to 
prevent immediate and serious injury. Opinion No. 264; Opinion 
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No. 274. There is no "misprision of a felony” statute in 
California. 

Even if the alleged perjury here at issue is viewed as 
a continuing crime, this Committee is of the view that it must 
not be disclosed by X under the crime or fraud exception. Such 
disclosure would necessarily also involve the disclosure of the 
past perjury, which should not be disclosed by a lawyer. See 
Opinion No. 264. 

The exception to the requirement to preserve client 
confidences and secrets in the case of an announced intention of 
a client to commit a crime does not extend in California to the 
prevention of an intended civil fraud, as opposed to an actual 
criminal act. An attorney cannot voluntarily extend the scope 
of the future crime exception to § 6068(e) in the absence of a 
court decision that it is subject to an exception allowing an 
attorney to make disclosures to prevent intended civil fraud. 
Opinion No. 264. 

Although it appears that California has never adopted a 
rule similar to Dr 7-102(B), or its predecessor, Canon 29 of the 
Canons of Ethics of the American Bar Association, in Opinion 
No. 274 this Committee considered the relationship between an 
attorney's duty under Canon 29 to disclose corrupt or dishonest 
conduct to a tribunal and an attorney's obligation to respect the 
confidences of his client, and concluded that the obligation to 
the client takes priority. A number of this Committee's deci¬ 
sions and ABA decisions have similarly given priority, in a 
variety of circumstances, to the obligation of confidentiality 
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to the client over the obligation to the tribunal. See Opinion 
No. 274; ABA Opinions Nos. 216, 268, 287. 

If X calls upon C to to rectify the perjury and C 
refuses, X should not disclose the perjury to the Court. The 
authorities are in conflict as to X’s proper course of action. 
(Although most authorities discuss the conflict addressed herein 
in the criminal context, the policy considerations apply equally 
in the civil context). One school of thought holds that X should 
withdraw from the case, without disclosing the reason to the Court. 
See , e.g. , Opinion No. 305. A second school of thought holds 
that X should continue his vigorous representation of C as if the 
perjury had never occurred, on the grounds that to do less would 
violate the attorney-client privilege and the attorney’s role in 
the adversary system of justice. See e.g. , Oregon Opinion No. 

289; H. Friedman, Professional Responsibility of the Criminal 
Defense Lawyer: The Three Hardest Questions, 64 Mich. L. Rev. 

1469, 1475-1478 (1966). This Committee favors the first course 
of conduct for X in this case, provided that prejudice to C is 
avoidable, and that X takes reasonable steps to avoid any prej¬ 
udice to C. 

Both schools of thought agree that X should not 
disclose the perjury to the Court. See ABA Opinion 268. Although 
there are dicta in Hinds , supra, 19 Cal.2d at 93, requiring such 
disclosure, they are pure dicta, and are disapproved by this 
Committee. 

This opinion is advisory only. The Committee acts 
only on special questions submitted ex parte, and its opinions 
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are based only on such facts as are set forth in the question 
presented. 
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LOS ANGELES COUNTY BAR ASSOCIATION 


ETHICS COMMITTEE 
FORMAL OPINION NO. 388 
April 14, 1981 


CLIENT’S TRUST FUND ACCOUNTS-PLACEMENT INTO INTEREST-BEARING 
CHECKING ACCOUNTS-ENTITLEMENT TO INTEREST FROM ACCOUNTS-DUTY 
TO DEPOSIT IN INTEREST-BEARING ACCOUNTS. 

It is unethical for an attorney to keep or use interest from 
client’s trust fund accounts. Whether an attorney must put 
such funds into interest-bearing accounts is determined apply¬ 
ing a standard of a prudent person of ordinary judgment. 

AUTHORITIES CITED: 

RULE 8-101 

Blackmon v. Hale , 1 Cal. 3d 548 (1970) 

Cal. Civil Code § 2229 
ABA Informal Decision tt 545 
ABA Canon 11 

ABA Informal Opinion #991 
Cal. Civil Code §§ 2261, 2262 
Higgins v. City of Santa Monica, 

62 Cal. 2d 24, 29-30 (1964) 

Cal. Civil Code § 3510 

Estate of Smith , 112 Cal. App. 680, 685 (1931) 

Estate of McSweeney , 123 Cal. App. 2d 787, 793 (1954) 
Estate of Gerber , 73 Cal. App. 3d 96, 110 (1977) 

Cal. Probate Code § 920.3 

An attorney asks the Committee its opinion on the following 
facts: 

Beginning in January, 1981, banks and savings and loans were 
authorized to offer interest-bearing checking accounts. A number 
of issues regarding attorneys' client trust accounts are raised by 
this new possibility. 

Specifically, the attorney asks: 

1. May an attorney put a client’s funds into this kind 
of account? 

2. If so, who is entitled to the interest on these funds 

3. If the attorney is entitled to the interest, must the 
client be notified? 

4. What duty does an attorney have to invest funds held 
for a long period of time? 

Rule 8-101 of the Rules of Professional Conduct reads in per¬ 
tinent part as follows: 







(A) All funds received or held for the benefit of 

clients by a member of the State Bar or firm of 
which he is a member, including advances for costs 
v and expenses, shall be deposited in one or more 

identifiable bank accounts labeled "Trust Accounts", 
"Client's Funds Account" or words of similar import, 
maintained in the State of California, or, with writ¬ 
ten consent of the client, in such other jurisdiction 
where there is a substantial relationship between his 
client or his client's business and the other juris¬ 
diction and no funds belonging to the member of the 
State Bar or firm of which he is a member shall be 
deposited therein or otherwise commingled therewith 
except as follows: 

(1) Funds reasonably sufficient to pay bank 
charges may be deposited therein. 

(2) Funds belonging in part to a client and 
in part presently or potentially to the 
member of the State Bar or firm of which 
he is a member must be deposited therein, 
and the portion belonging to the member of 
the State Bar or firm of which he is a mem¬ 
ber must be withdrawn at the earliest rea¬ 
sonable time after the member’s interest in 
that portion becomes fixed. However, when 
the right of the member of the State Bar or 
firm of which he is a member to receive a 
portion of trust funds is disputed by the 
client, the disputed portion shall not be 
withdrawn until the dispute is finally re¬ 
solved . 

To say that these accounts are trust accounts answers most of 
the questions. If these funds are held in trust for the client, 
then the attorney is a trustee of the funds and is held to the rules 
governing other sorts of trusts. 

The courts look to general trust law to decide cases involving 
client trust accounts. For instance, in Blac k mon v. Hale , 1 Cal. 3d 
548 (1970), the court applied general trust law in finding a co-trustee 
and former law partner to be liable for the misappropriation of the 
other partner, even after the partnership had dissolved. The fact 
that the funds had been deposited into an account listing both part¬ 
ners as co-trustees meant that the partner remained a co-trustee of 
those funds even after he was no longer associated with his former 
partner. 

Trust law clearly provides that a trustee cannot use trust pro¬ 
perty for his own profit. 

California Civil Code "§ 2229 USE OF PROPERTY. Trustee not to 
use property f»r his own profit . A trustee may not use or deal 
with the trust property for his own profit, or for any other 
purpose unconnected with the trust, in any manner." 
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An attorney, therefore, who puts his or her client's funds 
into an interest-bearing account cannot keep the interest generated 
by the funds. Any interest generated would belong to the clients. 

The ABA addressed this issue in 1962 in Informal Decision £545. 
The ABA found that the practice of attorneys keeping the interest 
earned on their clients’ trust accounts to be a violation of Canon 
11, which prohibits commingling and is essentially similar to Rule 
8 - 101 . 


It is the opinion of this Committee that a lawyer who received 
money in his capacity as a lawyer, under circumstances that 
required him to account to another for such money, would be 
acting in violation of Canon 11 should he place the money in 
an interest-bearing account and keep for his own use the in¬ 
terest earned on such account, unless he was specifically au¬ 
thorized to keep the interest for his own use. 

The ABA again addressed a similar issue in 1967 in Informal 
Opinion £991. In this instance, attorneys wanted to use interest 
generated by an agency account to defray the cost of operating such 
account. In this case, the ABA found Canon 11 and the Informal De¬ 
cision to be dispositive. 

It CCanon 11) means exactly what it says. It cannot permit of 
argument that for the lawyer to invest trust funds in his pos¬ 
session, whether such investment is in a savings account, a 
bond or other security, and to retain the income earned for the 
purpose of defraying his operating expenses is using the trust 
funds in direct violation of the Canon. 

It has been pointed out that when many clients' funds are in 
one account, the costs of apportioning the interest to each client 
would be prohibitive. In such a case, it would obviously be best 
to avoid the problem by putting the funds in a non-interest-bearing 
account. 

The next question presented is whether an attorney has a duty 
to invest funds in his or her care. It is true that generally a 
trustee has a duty to invest funds (Cal. Civil Code §§ 2261 and 2262) 

An exception to the general rule is enunciated in Higgins v. 

City of Santa Monica , 62 Cal. 2d 24, 29-30 (1964). Although this 
case did not deal with investment of funds, the court did address 
the question of the duty of a trustee to make the trust corpus (in¬ 
cluding money) produce income. 

"Obviously, that is a rule designed for trusts intended to be 
productive of income or other gain. The reason for it is that 
the trustee's overriding duty is to effectuate the trust purpose 
However, the reason for the rule requiring productivity ceases, 
and accordingly, so does the rule (Cal. Civil Code § 3510), in 
the case of a trust not designed for an income or monetary pur¬ 
pose but for other purposes, such as holding and preservation of 
property for use by others. 
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Even in the case of money, where it is ordinarily a 
trustee's duty to make it productive by investing it, he 
is not under such a duty if the purpose of the trust was 
not investment or productivity but only safeguarding. 

( Allin v. Williams , 97 Cal. 403, 409 (,32P. 411); 2 Scott 

on Trusts (2d ed. 1956) § 181, p. 1349; Bogert, Trusts and 
Trustees (2d ed. 1960) § 611)." 

Thus, whether or not there exists a duty to invest turns on 
the purpose of the trust. The purpose of clients' trust accounts 
is to safeguard funds advanced by clients for use by their attor¬ 
neys. These trusts are not created so that they can be productive 
of income. 

In this sort of trust, the general rule is that the trustee 
is under no duty to invest funds. In this respect, attorneys are 
in a position similar to executors or administrators of decedants' 
estates. Prior to 1971, executors were under no duty to invest 
funds. Such investment was permitted ( Estate of Smith , 112 Cal. 

App. 680, 685 (1931)), but was not mandatory ( Estate of McSweeney , 

123 Cal. App. 2d 787, 793 (1954)). 

That still leaves a trustee who is safeguarding funds with a 
duty to protect the assets he is safeguarding, even though he has 
no duty to make the funds productive. Such a trustee is held to 
the following standard of care: "that degree of prudence and dili¬ 
gence which a man of ordinary judgment would be expected to bestow 
upon his own affairs of a like nature." Estate of Gerber , 73 Cal. 

App. 3d 96, 110 (1977), quoting Estate of Moore, 96 Cal. 522, 525 
(1892). 

The court in Estate of Smith , supra , discussed the circum¬ 
stances under which it would be prudent for an executor to invest 
funds in his care. 

Where funds are to be in his hands for a very short time or 
where practically all of the funds will be required for the 
immediate needs of administration, deposit in a commercial 
account subject to check is proper. On the'other hand, in 
cases where there is a substantial sum in excess of the im¬ 
mediate requirements, which sum is to be held over a period 
which will permit the accrual of interest on a savings bank 
deposit, he should be required to safeguard and protect these 
funds in a manner most advantageous to the estate and to that 
end it is proper that he should deposit the funds in a savings 
account rather than in a non-interest-bearing commercial account. 

", . . The time within which the estate may be distributed, 

the time of the receipt of the funds and the immediate need for 
funds in order to meet the requirements of administration, are 
all factors in determining whether it is proper for the execu¬ 
tor of a particular estate to deposit funds in a commercial 
account or a savings account. pp. 685-86. 
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As one example, in Estate of McSweeney , supra , the court found 
that failure to deposit funds in an interest-bearing account held 
for 6 years was not a breach of duty, such as to subject the execu¬ 
tors to a surcharge. In view of the much higher inflation rate to¬ 
day and the higher available interest rates, 6 years would likely 
be an unreasonably long time. 

This speculation is borne out by the fact that Cal. Probate 
Code § 920.3 now requires executors and administrators to show, upon 
each accounting, that during the period covered by the account he 
has kept all cash in his possession invested in interest-bearing 
accounts or investments, except such amounts of cash as are "reason" 
ably necessary for the orderly administration of the estate being 
administered." 

It appears that § 920.3 codifies that would be considered to be 
prudent action. As such, it may be used as a guideline for other" 
sorts of safeguarded funds. 

In the absence of any statutory duty to invest other kinds or 
monies held for safekeeping, the prudent person standard would apply. 

This opinion is advisory only. The Committee acts only upon 
specific questions submitted ex parte , and its opinions are based 
only upon such facts as are set forth in the questions presented. 


- 5 - 





LOS ANGELES COUNTY BAN. ASSOCIATION 
ETHICS COMMITTEE 
FORMA.L OPINION 389 
(May 12, 1981) 

ATTORNEY AND CLIENT - CONFIDENTIAL COMMUNICATION - 
DISCLOSURE. Where an attorney learns of information 
which contradicts earlier confidential information 
received during prior employment with a Corporation 
and which leads the attorney to believe that an 
innocent person has been wrongly convicted of a 
serious felony, that attorney may disclose the 
confidential information if the attorney has 
received consent to disclose or if the Chairperson, 
Board of Directors, President, or authorized legal 
counsel does not unequivocally refuse, in writing, 
to allow such disclosure after a reasonable time 
has elapsed from the date the request has been 
made, or if, at some later date, litigation between 
the attorney and the Corporation results in the 
attorney being subjected to false accusation by the 
corporation respecting the confidential information. 

AUTHORITIES CITED: 

California Business and 
Professions Code 6068(e); 
Rule 7-lOp; ABA Canon 4: 

ABA EC 4-6; DR 4-101 (C)(l,; 
DR 4-l0l(C)(4); Opinions 
139, 247, 264, 629; A3A 
Formal Opinions 19, 202, 280 
Com'l Standard Title Go . v. 
Superior Court (1979) 92 
Cal.App.3d 934; In r>e Ochse, 
38 Cal.2d 230. 


Attorney "A", while employed as house counsel for 
Corporation "B" (an insurance company), was requested to prepare 
an opinion concerning the possible liability which might result 
from an incident involving insured Corporation "C". The request 
was made by a supervisor in Corporation "B". "A" was provided 

with the following confidential information: 

A particular incident was caused by .an accident; 
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An employee of insured Corporation "C" was at fault 
in causing the accident; 

The location where the incident occurred causing the 
accident was upon the premises of insured Corporation "C"; 

The accident occurred because of negligence of an 
employee of Corporation "C" who was then engaged in the 
course and scope of his employment with Corporation "C"; 

"A" was not provided the name of Corporation "C". 

Sometime after preparing the legal memorandum, "A" 
terminated his employment with Corporation "B". 

Approximately two years after "A" had prepared the legal 
opinion for Corporation "B", when "A" was no longer associated 
with "B”, "A" learned from reports in the news media that an 
individual "D" has been charged and convicted of a criminal 
homicide which occurred as a result of the incident referred to 
above. Based upon the nei^s information, attorney "A" concludes 
that "D” was not the negligent employee of "C" since "D" was 
charged with initiating the incident at a location not on 
corporate property. 

"A" has retained attorney "E" in respect to a lawsuit 
by "A" against "B" for wrongful discharge from employment. The 
committee has been told to assume that the above-related incident 
is not a subject of controversy in the lawsuit. 

"A”, through his attorney "E", has contacted chief 
local outside counsel of "B", has provided that counsel with 
the name of the supervisor in "S", and has requested that "A" 
be allowed to disclose to the prosecutor and/or defense in the 
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criminal matter the confidential information "A" received while 
employed with Corporation "B". Chief local outside counsel has 
reported hack to "E" that the named supervisor states that he knows 
nothing about the request for a legal opinion made to "A" while "A" 
was employed by "B". Chief local outside counsel tells "E" that 
Corporation "B" will not allow disclosure until such time as "A" 
gives Corporation "B" the name of the insured Company "C". Since 
"A' 1 does not know this information, both "A" and "E" believe that 
persons in Corporation "B" are willfully preventing "A" from 
disclosing the confidential information due to possible civil 
liability that could accrue to "B" should the confidential 
information be made public. 

INQUIRY 

Can. "A" disclose the confidential information learned 
during his employment with Corporation "B" to the prosecution 
and/or defense in the above-stated criminal matter? Both "A" and 
"E" believe that an innocent man may have been wrongly convicted 
of a serious felony. 

DISCUSSION 

Two secondary ethical considerations may be quickly 

resolved: 

(l) An attorney must maintain inviolate the confidence 
of his or her client. (California Business and Professions Code 
§" 6063(e); ABA Code of Professional Responsibility Canon 4.) This 
duty outlasts the lawyer's employment. (Opinions 159, 274, ABA 
Code of Professional Responsibility EC 4-6.) inly an attorney's 
client, or ex-client, can release the attorney from the obligation 
of maintaining confidence ( Commercial Standard Title Co . v. 
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Superior Court (1979) 92 Cal.App.3d 934, 945), and only then after 
full disclosure to that client or ex-client. (ABA Code of Profes¬ 
sional Responsibility DR 4-101 (C)(1).) The information received 
during "A's" employment with "B" is confidential. 

(2) Ah attorney is precluded from communicating directly 
or indirectly with a party whom he or she knows to be represented 
by counsel only when the matter to be discussed is a subject of 
controversy. (California Rules of Professional Conduct Rule 7-103.) 
Since it is given that the confidential communication is not of 
controversy in the lawsuit, "A” or "E" may communicate directly 
with the officers or directors of "3" in respect to the issue 
raised herein and need not first obtain consent for such communi¬ 
cation from "B's" legal counsel. (Id.) 

The primary ethical consideration raised by this inquiry 
is the proper course of conduct for "A” and/or "E" to take in light 
of the competing interests of encouraging confidence and preserving 
inviolate the attorney-client relationship as applied in the 
abstract ( In re Ochse , 38 Cal.2d 230, 231)? an* rectifying what may 
be a serious miscarriage of criminal justice in this specific 
instance. The committee is of the opinion that "A" and/or "E" may 
ethically proceed in the following manner: 

Identical letters , or other written communications, 
denoted "Personal" should be directed to the Chairperson of the 
Board of Directors, President, and Chief Legal Counsel of Corporation 
"B !l . Those witten communications must set forth fully and completely 
the facts of the pending lawsuit between "A" and "B", the confidential 
information received by the named supervisor during "A's" employment 
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with. "B", the circumstances of the assignment, the legal memorandum 
prepared hy "A" if still in his possession, the later information 
from the media and its source which leads "A" to believe in "D's" 
innocence, and the. attempts and result of contacting local outside 
counsel in order to obtain consent to release the confidential 
information. The written communication should include the request 
that a written response of the Chairperson of the Board of Directors, 
President, or Chief Legal Counsel (indicating express authorization 
from the President or Board of Directors) uncategorically allow, 
or refuse to authorize, release of the confidential information 
to the prosecution and defense. The communication should state 
that if "A" does not receive an uncategorical written response 
from either the Chairperson, President, or Chief Legal Counsel 
(indicating express authority from the President or Board of 
Directors) either authorizing or denying release of the confi¬ 
dential information by a given date, "A” will consider that he is 
authorized to release the confidential information due to the 
nature of possible miscarriage of justice involved. The Chair¬ 
person, President, and Chief Legal Counsel should be given a 
reasonable period to reply to the written request such as 60 days 
from the date of mailing of the written requests. ( See Opinion 
353; ABA Formal Opinion 202.) 

If the written reply of the Chairperson, President, or 
Chief Legal Counsel uncategorically refuses to allow the release 
of the confidential information, then "A" and "E" may not then 
disclose that information. (California Business and Professions 
Code section 6068(e); ABA Code of Professional Responsibility, 
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Canon 4.) Any other response, or failure to respond, should be 
deemed as authorising disclosure in light of the possibility of 
grave harm involved. ( See Opinions 264, 353*) 

Should the issue of the confidential information later 
become a subject- in controversy of the lawsuit between "A" and 
"B", then disclosure of the information would be authorised to the 
extent necessary for "A" to defend himself with respect to any 
false allegations made therein. (ABA Formal Opinions 19, 202, 250; 
ABA Code of Professional Responsibility DR 4-101(C)(4): cf . 

Opinions 159i 329*) 

This opinion is advisory only. The Committee acts on 
specific %uestions submitted ex parte and its opinion is based on 
such facts only as are set forth in the question submitted. 



CORRECTED OPINION 


LOS ANGELES COUNTY BAR ASSOCIATION 
ETHICS COMMITTEE 
FORMAL OPINION NO. 390 
(May 12, 1981) 


ATTORNEY - CLIENT - DUTY TO ADVISE OF PRIOR ATTORNEY’S 
MALPRACTICE. It is neither required nor prohibited 
that an attorney advise a client concerning a malpractice 
action against another attorney previously handling the 
same matter. Where the present attorney is appellate 
counsel and cannot accept employment in a malpractice 
action, the rationale discouraging advising a layperson 
of possible legal action does not pertain. 

AUTHORITIES CITED: 

LA Opinion 313, 326 

ABA EC 2-3 


The Office of the State Public Defender has inquired 
whether they have an obligation to inform a client of the client's 
right to a malpractice suit when the appellate attorney raises the 
issue of trial counsel incompetence in an appeal. 

In LA Opinion 313, this Committee considered the ethical 
duty of an attorney for a corporation to report to the board of 
directors that the actions of a prior attorney were inadequate to 
the responsibilities entrusted to that attorney in connection with 
a stock purchase. In finding that the position of trust between 
the present attorney and client creates an affirmative duty to make 
the report, the Committee went on to caution that the report should: 

.(1) not recommend the commencement of a malpractice suit, nor (2) 
should the reporting attorney accept employment for the possible mal¬ 
practice action nor recommend another attorney for such employment. 
These limitations were designed to adhere to former rules of profes¬ 
sional conduct which prohibited volunteering legal advice and adver¬ 
tising for the purpose of securing employment as attorney. 
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In LA Opinion No. 326 this Committee held that there is 
no duty to inform a person not in some fiduciary relationship with 
an attorney that they may have a legal action for damages. At the 
same time, an attorney does have a duty to represent a client zeal¬ 
ously. Under the facts of that opinion, where a suit was already 
instituted and involved the claims of third parties, this Committee 
believed that the policy against stirring up litigation did not make 
it improper for an attorney to investigate facts and request third 

persons to ascertain their claims by lawsuit if that would promote 
the client's interest. Again, however, the attorney was cautioned 
to not accept employment by the third party, and only to suggest to 
that party that they seek independent counsel. 

The restraints on attorney advertising have undergone re¬ 
vision since these earlier opinions. Further, under the facts of 
this inquiry, it would appear that there is no solicitation of pro¬ 
fessional employment on the part of the State Public Defender. 

The prohibition against stirring up litigation is rooted 
in the common law concerns of barratry, champerty, and maintenance. 
The vice of each of these was the pecuniary gain that could inure to 
the attorney who might seek or encourage litigation. On the other 
hand, EC 2-3 of the American Bar Association's Code of Professional 
Responsibility recognizes, as an aspirational guideline, that "(t)he 
giving of advice that one should take legal action could well be in 
fulfillment of the duty of the legal profession to assist laypersons 
in recognizing legal problems.” The ethical consideration further 
advises that the giving of advice is particularly appropriate to one 
who is uninformed concerning their legal rights or obligations. 

It would appear to this Committee that the Office of the 
State Public Defender does not receive pecuniary gain, nor could any 

- 2 - 


other personal benefit be foreseen, in the giving of advice to a 
client represented on appeal concerning a malpractice action against 
trial counsel. Clients of the State Public Defender are perhaps 
those very persons who may be uninformed of their legal rights. For 
those reasons, this Committee believes that concerns which would 
restrain an attorney from advising a client of a potential malprac¬ 
tice action have no application under the facts of this inquiry. 
Consistent with our earlier opinions, an attorney, including attor¬ 
neys of the State Public Defender's Office, should advise not on the 
merits of the potential malpractice action but instead, that the 
client should seek independent counsel. 

The determination of when to advise the client must be 
based on considerations of law, rather than ethics, such as the gov¬ 
erning statute of limitations. Once the appellate attorney determines 
that the client should be advised of a possible malpractice claim, 
the advisement should be promptly made in order to give the client 
a meaningful opportunity for further action. 

This opinion is advisory only. The Committee acts on spe¬ 
cific questions submitted ex parte and its opinion is based on such 
facts only as are set forth in the question submitted. 


- 3 - 



LOS ANGELAS COUNTY BAR ASSOCIATION 
ETHICS COMMITTEE 
FORMAL OPINION NO. 391 
September 3, 1981 


ATTORNEY AND CLIENT — BILLING FOR SERVICES OF 
LAN CLERKS, LEGAL ASSISTANTS (PARALEGALS) AND 
SECRETARIES. A law firm may properly bill a 
client for professional services of a law clerk 
or legal assistant, provided that an itemized 
billing separately indentifies such services. 
Secretarial services may not be billed as attorney 
time, and an associate may not be discharged for 
refusal to approve such a billing. 


AUTHORITIES CITED: 

California Rules of Professional 
Conduct, Rule 2-107(a); ABA Code 
of Professional Responsibility, 

DR 2-106(a); ABA Informal Opinion 
No. 1333; California Business and 
Professions Code Sec. 6125, Sec. 
6126(b); California Civil Code 
Sec. 1709, Sec. 1710. In re 
Lamerdin's Estate, 261 App. Div. 
914, 25 N.Y.S.2d 334 (1941); 
Tameny v. Atlantic Richfield Co., 

27 Cal.3d 167 (1980). 


Our opinion has been requested in connection with 
the following facts. A law firm has specific agreements with 
its clients for the hourly reimbursement for legal services 
by the firm's attorneys and for the payment of disbursements. 
There is no provision in the agreements regarding work performed 
by non-attorney office staff. We have been asked our opinion 
on whether billing such non-attorney time at the attorney's 
contractual rate without identifying it as non-attorney 
time is a violation of the California Rules of Professional 


Conduct. We have been further asked whether it is a separate 
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violation of the Rules of Professional Conduct to terminate 
an associate attorney for refusing to approve such a billing. 

In a related inquiry, we have been asked whether there are 
any guidelines regarding the amount to be billed or the kind 
of services which may be billed for law clerks and legal 
assistants (paralegals). 

These inquiries are governed by Rule 2-107(a) of 
the California Rules of Professional Conduct, which provides: 

"A member of the State Bar shall not 
enter into an agreement for, charge or 
collect an illegal or unconscionable fee." 

Cf . ABA Code of Professional Responsibility, DR 2-106(a). 

Normally law clerk and legal assistant services 
should be billed at an appropriate rate lower than the rate 
for legal services by an attorney. We are aware of no more 
specific guidelines for the billing of such services. 

The billing of secretarial services (or law clerk 
or paralegal services) as attorney time is a violation of 
Rule 2-107(a), in the opinion of this Committee, because it 
fraudulently misrepresents to the client that legal services 
have been rendered by an attorney. 

Similarly, the discharge of an associate for refus¬ 
ing to approve such a billing is also in violation of Rule 
2-107(a), because it makes the charging of an illegal fee 
and the participation in fraudulent conduct a condition of 
his continued employment. Such a condition is prohibited by 
Tameny v. Atlantic Richfield Co. , 27 Cal.3d 167 (1980), which 
holds that an employee may bring an action against his employer 
where he is discharged for refusing to engage in illegal con¬ 
duct at his employer's request. 



This opinion is advisory only. The Committee acts 


only on specific questions submitted ex parte . and its opinions 
are based only on such facts as are set forth in the question 
presented. 



LOS ANGELES COUNTY BAR ASSOCIATION 


ETHICS COMMITTEE 
FORMAL OPINION NO. 392 
(October 20, 1981) 


AFFILIATION WITH OUT OF STATE LAW FIRM - REPRESENTING 
ADVERSE INTERESTS - IMPUTED DISQUALIFICATION. There 
is no ethical impropriety in the affiliation of a 
California law firm with a law firm in another state, 
the statement of such affiliation on the letterhead 
of the firm, or payment for services rendered by the 
out of state firm under the circumstances described. 
The two firms are, however, deemed to be a single 
firm insofar as the representation of adverse and 
conflicting interests are concerned. 


AUTHORITIES CITED: 

California Rules of Professional 
Conduct 2-101, 2-101(2), 2-108, 

4-101, 5-102(B). ABA Code of 
Professional Responsibility DR 
2-102(D), 5-105(D). L.A. Opinions 
Nos. 325, 353, 385. Chambers v. 
Superior Court, 175 CR 575, 578 (1981). 


A Los Angeles law firm, A, B & C, is contemplating 
affiliation with a Washington, D.C. law firm, D, E & F, 
and requests this Committee's opinion as to the ethical 
propriety of the proposed affiliation and whether it would 
result in an attribution of each firm's clients to the other 
firm, thus creating potential conflict of interest problems. 

The affiliation would be basically a forwarding arrange¬ 
ment with mutual accommodation in the use of office facilities 
and services. In rendering legal services to their respective 
clients on specifically referred matters each firm would have 
available the services of the members, associates and employees 
of the other firm. The inquiry states that as a general rule 
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the firm utilizing the services of the other would be 
billed at the regular rates charged by the firm rendering 
the service. The client for whom the services were request¬ 
ed would in turn be billed by the referring firm. The rela¬ 
tionship would be referenced as follows: 

A, B & C would state on its letterhead and in law 
lists "Affiliated with D, EH, An Independent 
Law Firm in Washington, D.C."; and D, E & F would 
similarly state on its letterhead "Affiliated with 
A, B & C, An Independent Law Firm in Los Angeles, 
California" 

A, B & C intends shortly to establish a branch office 
in Washington in space leased from D, E & F. The office 
will be staffed by an A, B & C partner licensed to practice 
law in the District of Columbia who would serve as primary 
liaison with the D, E & F firm which has no plans at this 
time for opening a Los Angeles office, although that could 
occur in the future. 

The letter of inquiry states that both firms would 
strictly adhere to a policy that any matter forwarded would 
be precisely described and confidential information would be 
carefully limited to only the specific matter forwarded. The 
forwarding of any matter and all aspects of the arrangement 
between the firms relating to the forwarded matter would be 
fully disclosed to the client. 

The California Rules of Professional Conduct do not 
include any provision relating to an affiliation of Cali¬ 
fornia lawyers with those from out of the state. The ABA 
Code of Professional Responsibility in DR 2-102(D) provides 
that a partnership shall not be formed between lawyers 


licensed in different jurisdictions unless all enumerations 
of the members and associates of the firm on its letterhead 
and in other permissible listings make clear the jurisdic¬ 
tional limitations on those members and associates not 
licensed to practice in all listed jurisdictions. The 
opinions of this Committee have repeatedly affirmed the 
ethical propriety of partnerships between lawyers who are 
not all admitted to practice in California (See L.A. Opinions 
Nos. 325 and 385). If the lawyers of A, B & C could ethically 
form a partnership with out of state lawyers, it seems clear 
that a relationship not amounting to a partnership could 
properly be formed so long as the jurisdictional limitations 
on the lawyers involved are expressly set out as they would 
be under the contemplated manner of reference. 

Rule 2-101 of the California Rules of Professional Conduct 
regulates the kind of information that can ethically be 
given about the availability for professional employment 
of a California lawyer or law firm. It provides that a 
communication by or on behalf of a member of the State Bar 
shall not contain any matter in a manner or format which is 
deceptive or tends to confuse, deceive, or mislead the public. 
Rule 2-101(2). This Committee fails to perceive any de¬ 
ceptive, confusing or misleading statement in the manner in 
which the arrangement between A, B & C and D, E & F is 
proposed to be referenced, i.e., each being said to be 
"affiliated" with the other and each being described as 
an independent law firm. The reference clearly negates 
a partnership. 

California Rule 2-108 limits the division of fees by 
a California lawyer with another lawyer not a partner or 


associate to cases where the client consents in writing to 
the division of fees and where the total fee is not increased 
solely by reason of the division of fees between the lawyers. 
Partner, in this connection has been taken to mean one with 
a bona fide share in the profits, liabilities and professional 
responsibilities of a firm (L.A. Opinion No. 385) and that 
relationship is clearly not intended by the proposed affilia¬ 
tion. However, the financial arrangement contemplated by 
the two affiliated firms does not appear to be a division of 
fees; rather services performed by the A, B & C firm will be 
charged to the D, E &. F firm as if D, E &. E were itself the 
client. Were it otherwise interpreted, the intended dis¬ 
closure to the client that such services are being obtained 
from D, E & F together with his consent would obviate any 
problem that might arise in this connection. 

The most serious problem that we perceive in the pro¬ 
posed arrangement between the two firms relates to conflicts 
of interest intended to be regulated by California Rules 
5-102(B) and 4-101. 

Rule 5-102(B) forbids a lawyer to represent conflicting 
interests without the written consent of all parties concern¬ 
ed. Rule 4-101 forbids a lawyer to accept employment adverse 
to a client or a former client without his informed and 
written consent if the employment relates to a matter in 
reference to which the lawyer has obtained confidential 
information by reason of or in the course of his employment 
by that client or former client. ABA Code of Professional 
Responsibility DR 5-105(D) provides that if a lawyer is 
required to decline employment under a disciplinary rule 
no lawyer "affiliated" with him or his firm may accept such 


employment. Although California has no rule like DR 5-105(D) 
and the ABA Code is not binding on California lawyers, that 
Code has long been looked to by this Committee for guidance, 
and it serves to guide California courts in related matters 
(See Chambers v. Superior Court , 175 Cal Rptr 575, 578 (1981). 

Literally DR 5-105(D) in terms applies to the proposed 
association of A, B & C with D, E & F. Furthermore, it is 
the opinion of a majority of the Committee that the permanence 
and closeness of the contemplated relationship between these 
firms requires that the two be considered a single law firm 
insofar as concerns the representation of conflicting and 
adverse interests. It follows that ethically A, B Si C may 
not represent a client asserting a claim adverse to a client 
concurrently represented by its Washington affiliate unless 
written consent of all parties is obtained. Similarly in any 
adversary matter substantially related to that in which D, E 
& F formerly represented a client, A, B & C would presumably be 
disqualified. 

The Committee has here addressed only such perceived 
ethical problems as affect the Los Angeles firm A, B & C. 

We express no opinion as to the ethical rules that govern 
lawyers in the District of Columbia. 

The Committee acts only with reference to specific 
questions submitted ex parte and its opinion, which is 
advisory only, is based on such facts as are set forth 
in the question submitted. 
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sent a client with Interests adverse to his unless he 
had a reason to believe that D, E 8t F would be re¬ 
tained by A, B 8« C to represent his Interests. We do 
not believe that, without more, the statement that 
the firms are "affiliated" yet "Independent" pro¬ 
vides such a reason. Indeed, given the two firm's 
distinct geographic locations. It would seem 
unreasonable for a client to assume that the "af¬ 
filiated" firm would have any connection with his 
affairs unless they Involved the distinct locale or 
practice specialty unique tothat firm. 4 

The Committee acts only with reference to 
specific questions submitted ex parte and Its opi¬ 
nion, which Is advisory only. Is based on such facts 
as are set forth In the question submitted. 


EC7-8, DR5-103, OR9-101. B/ce vs. Sfsvsns, ISO 
Cal.App.2d 222; 325 P.2d244 (1958). 

Our opinion has been requested wlth,respect tp u ,(4fll| 
the propriety of a retainer agreement: con- ’ 

tlngency fee which contains a power ofattorrjeyto "If; 

settle the case and to disburse the pr oceeds - The 
power of attorney referred to read as follows: " 

, "Attorney is hereby given poster 

OF ATTORNEY to execute any necessary 
dismissals, releases, checks or drafts on my^ehalf 
and to deposit funds Into the client trust account 
and to disburse the pr o c eed s pursuant to thlsagree- 
ment. ,>>. . 

<• "It Is further understood that If the client 


1. Prior to th# 1975 iir w ndm wH to the California Rules Rule 1 
ther e of provided In pert: 

'The specification in these miles of certain conduct as un¬ 
professional Is not to be I nt erp re t ed es an approval of conduct not 
specifically me nti o ned. In that connection the Code of Prof e e 
alone 1 R espons ibility of the American Bar Association should be 
noted by members of the State Bar*" 

Effective with the January 1* 1975 Amndvvwif* the q uot ed 
provision was delat e d and Has not been rei nserted despite 
numerous subsequent ame nd men ts to the rules. We must assume 
that the absence of language referring to the ABA Code Is inten¬ 
tional and we conclude that the A&A Code Is not a proper guideline 
In Instances where the California Rules or Interpretive authorities 
adHw the topic. We ere aware of the re fe r enc es to ABA 
Disciplinary Rules 5*105(0) In Qtombere *. Superior Court. 121 
CA.3d *93, 175 Cel. Rpfr. 575 (19*1), and Chodwfck ¥. Superior 
Court, m C.A.3d m m Cal. Rptr. *54 (19*0), both of which were 
decided after the 1975 Amendment To Rule 1* However, neither 
case seems to have been aware of the amendment. In any event, 
although each dealt with Imputed disqualification of former 
government lawyers end thus Is Inept here, had their analysis 
been applied to private lawyers the result would have been the 
same under the ABA "affiliated” test or our ”ln the firm” test. 

2. Subsequently, In dicta In e situation Involving e "resident 
partnership” arrangement, we referred to attribution end used 
the ABA Code's formulation "partner, associate or any other 
lawyer affiliated with him.” (DR 5-105(d).) That reference to the 
ABA Code's expensive formulation was unnecessary and Is disap¬ 
proved. Wa believe that "In his firm” necessarily Includes part¬ 
ners end associates. We recognise that certain other descriptions 
may be appropriate for various relationships among lawyers. Ex¬ 
amples ere "of counsel," "research attorney” end "legal assis¬ 
tant." Doubtless there are others. We believe that the question 
w he t her the rule of attribution Is applicable to such relationships 
Is depende n t upon the actual facts of the relationship and the 
perception of clients and the public with respect to It. 

3. Interestingly, the D.C. Cod® Initially rejected the ABA'S 
"partner, associate, or... person affiliated" standard and applied 
only to a "partner or associate.” Subsequently the D.C. Code was 
amended to read the same es the ABA Code, Then, In 19*1 the D.C. 
Code was egeln emended. In Its present form It retains the ABA's 
"partner, associate, or . . . person affiliated" language, but ex¬ 
empts certain categories of conduct from the application of the at¬ 
tribution rule. 

4. Nonetheless, to minimise the possibility of any confusion, 
we believe that the description of the relationship should be 
qualified end we suggest language similar to: "affiliated In cer¬ 
tain matters with ... an Independent firm” or "Correspondent 
firm: ... an Independent firm." 


becomes unavailable for any reason during the con¬ 
duct of client's case, and the attorney. In his best 
judgment, feels the client's case -would, be best 
served by settlement of said case, the attorney 
may, after reasonable efforts to contact the client, 
affix client's signature to releases and settlement 
drafts thereby settling client's claim as his attorney 
In fact and distributing sums accordingly, holding 
thereafter client's share In attorney's client's trust 
account. 'Reasonable efforts' for purposes of this 
paragraph are defined as sending registered letters 
to client at both, his last known address and In care 
of client's closest relative (or friend), which name 
and address was supplied by client at the time of 
the Initial Interview." + 

Rule 5-105 of the California Rules of Profes¬ 
sional Conduct states: 

■"A member of the State Bar shall promptly 
communicate to the member's client all amounts, 
terms and conditions of any written offer of settle- ;) 
ment made by or on behalf of an opposing party 

H 

The terms of the agreement permit violation of 
this rule. ; V 

Further, ABA Code of Professional Respon¬ 
sibility EC 7-7 provides: 

■ "In certai n areas of legal representation not af¬ 
fecting the merits of the cause or substantially pre¬ 
judicing the rights of a client, a lawyer Is entitled to 
make decisions on his own. But otherwise the 
authority to make decisions Is exclusively that of 
the client and. If made within the framework of the 
law, such decisions are binding on his lawyer. As 
typical examples In civil cases. It Is for the client to 
decide whether he will accept a settlement of¬ 
fer ..." 




> 
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. .c EC 7-8 provides: 

' "A lawyer should exert his best efforts to insure 
that decisions of his client are made only after the 
client has been informed of relevant considerations 


CONFLICT OF INTEREST — POWER OF AT¬ 
TORNEY TO SETTLE—CONTINGENCY FEE 
RETAINER AGREEMENT. It Is improper for 
an attorney routinely to request a power of at¬ 
torney to settle cases in a retainer agreement. 
That the power of attorney is executed in con¬ 
junction with a contingency fee arrangement 
compounds the impropriety. 

Authorities Cited: 

California Rules of Professional Conduct 5-101. 
ABA Code of Professional Responsibility EC7-7, 


... In the final analysis, however, the lawyer 
should always remember that the decision whether 
to forego legally available objectives or methods 
because of non-iegal factors is ultimately for the 
client and notfor himself .. 

While an attorney may ask for the power to set¬ 
tle a case, after fully informing his client on the 
state of the facts and issues, an attorney may not 
request a waiver of the decision-making right of the 
client. 7" 

In California, there is an issue as to whether a 
settlement signed by an attorney In such clr- 
cumstances would be valid. As stated In Blcovs. 
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LOS ANGELES COUNTY BAR ASSOCIATION 


ETHICS COMMITTEE 


FORMAL OPINION NO. 394 



TRIAL COUNSEL'S DUTY TO ADVISE THE COURT OF A 


(April 1, 1982) 


VIOLATION OF A COURT ORDER. No ethical rule 
requires trial counsel to inform the court of 
a possible violation of a court order by a 
third party with which the attorney's client 
may be involved. 


AUTHORITIES CITED: 


California Rules of Profes¬ 
sional Conduct 2-lll(B)(2), 
2-lll(C)(1)(d) and (e), and 
7-105; Business and Profes¬ 
sions Code Sec. 6068(d) and 
(e); Evidence Code Sec. 956; 
American Mutual Liability 


Insurance Co. v. Superior 

Court, 38 Cal.App.3d 579, 
595-96 (1974). 


Attorneys A, B, and C jointly represented plaintiffs 


X, Y, and Z in a lawsuit against City Q. Attorneys A and B 
were members of a law firm who simultaneously represent the 
defendant in various matters. On motion by the city, all three 
of plaintiffs' attorneys were disqualified under a court order 
which stated, among other things: 


"Motion of (City Q) to disquality (attorneys A, B, 
and C) is granted; said counsel being ordered not to 
participate further in any manner in these proceedings, 
either formally as attorneys of record, or as informal 
advisors. . . . (Attorney C) may take all action 
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necessary to minimize damage to his clients herein, 
including an orderly transition of the case to new 
counsel. . . 

Since entry of this order, the following has occurred: 

a. Attorney C has begun to live at least two days a 
week with party X in a single family home. 

b. Attorney C has loaned party X $500 for expenses of 
the litigation. Party X gave this money to her new counsel 
who is holding it in his client's trust account, and party X 
later advised him of the origin of the funds. 

c. During the telephone discussion between party X and 
her new counsel concerning the living arrangements of X and C, 
new counsel heard C yell to X: ’’Don' t talk to him (apparently 
referring to the new counsel); tell him you'll get back to him." 

On the basis of these facts, new counsel asks the following 
questions: 

(1) Has attorney C violated the court order? 

(2) Assuming there has been a violation of the court 
order, does new counsel have an affirmative duty to inform the 
court or the state bar? 

(3) What is the proper course of action for new counsel 
regarding the $500 he is holding in his client's trust account? 

We address these questions in the order in which they are 
posed. 

(1) The issue of whether attorney C has violated the 
court order is a legal matter for determination by the court. 
This question does not involve ethical considerations within 
the authority of the Legal Ethics Committee. 
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(2) We cannot assume that C has violated the court order. 
This determination involves a host of facts which have not been 
presented and which may not be known to the new counsel. 

In any event, however, Business and Professions Code Sec. 
6068 states, in part: "It is the duty of an attorney: . . . 

(e) To maintain inviolate the confidence, and at every peril 
to himself to preserve the secrets, of his client. ..." 

Here the information in question was obtained by the attorney 
from the client and in the course of rendering professional 
services; and accordingly the attorney cannot properly disclose 
the information.* 

(3) We do not find that any special course of action is 
required with regard to the $500 held by new counsel in his 
client's trust account. Whatever ethical impropriety attorney 
C may have engaged in with his continuing involvement in the 
litigation, if any, does not affect the party's right to pursue 
the litigation or to use the funds she has borrowed for that 
purpose. Future events may imperil current counsel with regard 
to his duties to the Court, but we do not perceive that situa¬ 
tion to now exist. See Business and Professions Code Sec. 6068 
(d) and Rules of Professional Conduct 7-105, 2-lll(b)(2), and 
2-lllCC)(1)(d) and (e). 

This opinion is advisory only. The Committee acts on 
specific questions submitted ex parte and its opinion is based 
on such facts only as are set forth in the question submitted. 

* The exceptions to the rule of confidentiality, with regard 
to representation sought to assist in crimes or frauds, are 
not involved here. See American Mutual Liability Insurance 
Co. v. Superior Court , 38 Cal.App.3d 579, 595-96 (1974); 
Evidence Code Sec. 956. 
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LOS ANGELES COUNTY BAR ASSOCIATION 



ETHICS COMMITTEE 


FORMAL OPINION NO. 395 


(April 1, 1982) 


ATTORNEY-CLIENT — CONFLICT OF INTEREST — DUTY 
TO WITHDRAW. An attorney may not represent two 
clients with potentially adverse interests unless 
there has been full disclosure of the adverse rep¬ 
resentation and the clients have consented to the 
representation in writing. An attorney cannot rep¬ 
resent two clients with actually conflicting inter¬ 
ests in related matters despite the clients' consent 
to the joint representation and must withdraw from 
representation of both clients. 


AUTHORITIES CITED: 


Rule 4-101 
5-102 


Trone v. Smith, 621 F.2d 
994 (9eh Cir. 1980). 


Valley Title Co. v. Superior 

Court, 124 Cai. ABp"! TU 

177 Cal. Rptr. 543 
(1981) 


Jeffrey v. Pounds, 67 Cal. App. 


' v. * v r t sjaj* . uu 

3 a 6 , 136 Cal. Rrcr. 373 
(1977) 
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An attorney has inquired about the propriety of representation 
involving the following facts: 

CASE NO. 1 

1. A and B are each sued as defendants in a per¬ 
sonal injury action. A, while operating a 
truck, allegedly rear-ended plaintiffs while 
acting in the course and scope of his employ¬ 
ment with B. B has admitted in discovery 
that A was acting in the course and scope of 
his employment with B at the time of the 
accident. 

2. Requests for admissions and interrogatories 
have been propounded upon A with respect to 
determining the true identity of A's employ¬ 
er at the time of the accident. There has 
of yet been no response. A advises that he 
believes he was not employed by B. 

3. Defense counsel for A and B recently admitted 
that before his involvement in the case, a 
verified answer was filed by another firm on 
behalf of A admitting A was employed by B. 

4-. A and B are being represented by the same 

counsel, as are the interests of B as a lim¬ 
ited self-insured and the interests of B's 
excess insurers. 

CASE NO. 2 

1. After the accident involved in Case No. 1, 

A has incurred major personal injuries, in¬ 
cluding brain damage, while operating the 
same defectively designed and maintained 
truck, allegedly in the course and scope of 
his employment and files suit against B and 
eight other entities whose relationships to 
B, if any, are presently unclear. 

2. Four of the defendants in Case No. 2 filed 
a motion for summary judgment alleging A 
was an employee of each of said entities 
and based upon the affirmative defense of 
the exclusive remedy of Workers' Compensa¬ 
tion. The motion was denied as no less than 
five different entities claim to be A's em- 




ployer. In addition, allegations that de¬ 
fendants were functioning in a "dual capac¬ 
ity" are embodied within the complaint of 
Case No. 2. 

3. Triable issues of fact remain as to the true 
identity of A's employer, the capacities and 
involvement of each of the defendants and 
whether A's employer was acting in a dual 
capacity from which liability will issue. 

4. The issue of the ultimate identity of A's 
employer overlaps into both Case No. 1 and 
Case No. 2 and is a crucial issue in Case 
No. 2. 

5. The inquiring attorney currently does not 
know if the same Corporate Risk Manager for 
limited self-insured B is administering both 
Case No. 1 and Case No. 2 and if that per¬ 
son is also administering both cases on be¬ 
half of the interests of A, B and the in¬ 
terests of the eight other entities named 

as defendants in Case No. 2, as well as 
their insurers. 

6. The inquiring attorney’s office represents 
A in Case No. 2. 

7. The attorney has inquired as to the propriety 
of the representation of both A and B in Case 
No. 1 by the same individual acting on behalf 
of limited self-insured B in Case No. 2. 

The following observations and conclusions of the Commit¬ 
tee are made with respect to, and are limited to the facts of 
this inquiry only. 


1. The lawyer representing both A and 3 in Case No . 

I has a^conxlict of Interest. 

At issue in this situation is the question whether the at 
torney for both A and B in Case No. 1 may be involved in a con¬ 
flict of interest requiring his or her disqualification from rep 
resentation of either A or B in the first lawsuit. The issue 
involves the interplay of Rule of Professional Conduct 4-101, 
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which deals with the confidential relationship between an attor¬ 
ney and client, with Rule 5-102, prohibiting attorneys from en¬ 
gaging in representation of adverse interests. Here, because of 
the interrelated fact situations of the two lawsuits, the attor¬ 
ney for A and B is faced with representing clients that do in¬ 
deed have adverse interests. In fact, it is the opinion of the 
Committee that there may be a conflict arising from the represen¬ 
tation of both A and B in Case No. 1 alone. In that suit, the 
issue determining A's ultimate liability for any injuries suf¬ 
fered by the plaintiffs is whether he was acting in the course 
of his employment at the time of the accident. If A was tacting 
in that capacity, then B is liable for A’s actions through the 
common-law doctrine of respondeat superior . However, if A was 
functioning outside that scope, then he alone should be liable 
for any damages. Because the ultimate outcome of the case may 

revolve upon the determination of this issue, the parties have 

<* 

adverse interests. Also, because it appears that this issue will 
be litigated, the now-potential conflict may soon become an ac¬ 
tual conflict, requiring attorney withdrawal at that time, per¬ 
haps to the detriment of either or both parties who would then 
be compelled to hire new counsel. 

Representation of B during the course of Case No. 2 by 
the attorney for both A and B in Case No. 1 only compounds the 
potentiality of a conflict of interest. In Case No. 2, as out¬ 
lined above, a crucial issue is whether A was acting within the 
scope of his employment at the time he sustained his injuries. 
Also involved is the question of just who his employer was. 

During his or her representation of A in Case No. 1, the attor- 
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ney may be privy to confidences of A concerning his opinion re¬ 
garding his employment at the time his truck hit the plaintiffs. 
This information may be useful to the attorney during the course 
of his or her representation of B in Lawsuit No. 2, where he or 
she may attempt to prove or disprove that B was acting as A's 
employer. Further, if the attorney also simultaneously repre¬ 
sents the other eight named defendants, he or she will be privy 
to confidential information from each of them concerning their 
relationship to A and be able to use that information against 
all the other defendants in the case. Like the situation in 
Case No. 1, what is now an apparent conflict of interest may 
soon ripen into an actual conflict because the issue of A's em¬ 
ployment is so crucial to the eventual resolution of the dispute. 
Also, as with Case No. 1, the attorney would then be required to 
withdraw from participation in Case No. 2 to the possible detri¬ 
ment of all the parties involved. 

2• The lawyer representing both A and 3 in Case No. 1 

should withdraw from representation~oF^"i~theF~pa~rty . 

The two Rules of Professional Conduct which are involved 

in this particular case are Rules 4-101 and 5-102. Rule 4-101 

prohibits an attorney from violating the confidences of his or 

her client. It reads: 

A member of the State Bar shall not accept 
employment adverse to a client or former client, 
without the informed and written consent of the 
client or former client, relating to a matter in 
reference to which he has obtained confidential 
information by reason of or in the course of his 
employment by such client or former client. 

Rule 5-102 is also designed to protect the confidentiality of the 

attorney-client relationship and was promulgated to cover chose 




situations where the attorney is actually representing an indi¬ 
vidual in continuing or pending adversary proceedings. 

(A) A member of the State Bar shall not ac¬ 
cept professional employment without first disclos¬ 
ing his relation, if any, with the adverse party, 
and his interest, if any, in the subject matter of 
the employment. A member of the State Bar who ac¬ 
cepts employment under this rule shall first obtain 
the client's written consent to such employment. 

(B) A member of the State Bar shall not rep¬ 
resent conflicting interests, except with the writ¬ 
ten consent of all parties concerned. 

Here, as discussed above, the attorney for both A and B 
is representing potentially conflicting interests which in all 
probability will ripen into actual conflicts to be litigated in 
court. As also mentioned earlier, the attorney is in the posi¬ 
tion of hearing confidences from either client that might be 
used against the other regarding the issue of employment in both 
Case No. 1 and Case No. 2. Under the mandate of Rule 5-102, 
then, the attorney must not represent both of these interests at 
the same time without th'e clients' written consent. Nor may he 
or she represent one with an interest adverse to the other re¬ 
lating to the issues in these cases in a later proceeding if 
both clients have not given their consent to such representation 
in writing. 

The courts have enumerated three major reasons why rep¬ 
resentation of clients with potentially differing interests -- 
even when those differences do not ripen into actual disputes 
— is improper. The first reason given by the courts is that 
such a situation will place an attorney in the position of hav¬ 
ing information from one client that he or she may use to the de 
riraent of the other's interests in violation of Rule 4-101. It 


does not matter that no such confidences were ever acually dis¬ 
closed: 


"The interest to be preserved by preventing attorneys 
from accepting representation adverse to a former 
client is the protection and enhancement of the pro¬ 
fessional relationship in all its dimensions. It is 
necessary to preserve the value attached to the rela¬ 
tionship both by the attorney and by the client. 

These objectives require a rule that prevents attor¬ 
neys from accepting representation adverse to a for¬ 
mer client if the later case bears a substantial re¬ 
lation to the earlier one. . . . {I]t matters not 

whether confidences were in fact imparted to the law¬ 
yer by the client. The substantial relationship be¬ 
tween the two representations is itself sufficient 
to disqualify. . . . The test does not require the 

former client to show that actual confidences were 
disclosed." 

Valley Title Co. v. Superior Court , 124 Cal. App. 3d 867, 879, 

177 Cal. Rptr. 643, 649-50 (1981), quoting Trone v. Smith , 621 
F.2d 994, 998-99 (9th Cir. 1980). Here, we have no information 
indicating that the attorney for both A and B in Case No. 1 has 
indeed received confidential information from either A or B, but 
under the policy reason'enunciated in the Valley Title case, 
that is not necessary: we have the probability of the revelation 
of confidences and that is sufficient to require the attorney to 
disclose his or her representation of adverse interests and ob¬ 
tain written consent to the continuation of the representation 
of those interests from both clients. 

A second policy reason advanced by the courts discouraging 
an attorney's handling of interests adverse to a present or for¬ 
mer client in substantially related cases is their perception 
that the attorney will, either consciously or unconsciously, be 
subject to divided loyalties and compelled to work for one client 
to the detriment of the other. An attorney has the duty to give 
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his or her undivided loyalty to clients; representation of ad¬ 
verse interests in that situation prevents the lawyer from ful¬ 
filling that duty, ’’making it improper to assume a position in¬ 
consistent with the interests of a present or former client 
without complete disclosure and the informed consent of all par¬ 
ties involved.” Comment, Legal Representation of Conflicting 
Interests: A View Towards Better Self-Regulation , 18 SANTA CLARA 

L. REV. 997, 1003 (1978). That very situation will arise here: 
the attorney representing both A and B will necessarily be re¬ 
quired to divide his or her loyalties between the two clients, 
and any number of factors may cause him or her to represent one 
at the expense of the other. For instance, the likelihood that 
one client will be a consistent client rather than a one-time 
affiliation may cause the attorney to put more effort into the 
representation of the former; similarly, the attorney's percep¬ 
tion that one client is more likely to pay; its bills on time 
may unconsciously influence the lawyer to represent that client 
more vigorously. Further, this consideration extends to the 
quality of the attorney-client relationship: if antagonism is 
present in the relationship between the two clients with adverse 
interests, the first client may come to doubt his or her attor¬ 
ney's loyalties. The California courts have held that this gives 
rise to the need for full disclosure to the clients and their 
written consent to the continued adverse representation. See , 
Jeffrey v. Rounds , 67 Cal. App. 3d 6, 10, 136 Cal. Rptr. 373, 

376 (1977). 

A third reason given by the courts requiring disclosure 
of conflicts arising from adverse representation of two clients 
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is che need to preserve the image that the legal profession pro¬ 
vides undivided loyalty to its clients. This, according to che 
court in Valley Title Co. v. Superior Court , is even paramount 
to the wishes of the parties that the same attorney handle ad¬ 
verse interests: if the parties' interests are actually adverse, 
"the desire of Che parties, or their informed, or uninformed, 
consent, will be transcended by the paramount 'objective of 
maintaining public confidence in the impartiality of the courts 
and integrity of its professional bar 1 and by 'considerations of 
ethics which run to che very integrity of our judicial process.’" 
124 Cal. App. 3d at 883, 177 Cal. Rptr. at 652 (citations omit¬ 
ted) . Once again, that problem is apparent in the case before 
che Committee: representation of che two adverse interests by 
the same attorney in these lawsuits may create an image detri¬ 
mental to the concept of impartial representation for every cli¬ 
ent, making such representation improper. __ 

A careful reading of Rule 5-102 reveals chat an attorney 
may, according to the language of the rule, represent parties 
with adverse interests if the attorney has fully disclosed che 
conflict and obtained the written consent of both parties to the 
continuing representation. The Rule says nothing indicating 
that there may be situations in which an attorney may not repre¬ 
sent adverse clients despite their consent and desire that he 
or she do so. However, the courts have held that in such sit¬ 
uations such representation is indeed improper despite any con¬ 
sent, and have caused the attorney to be disqualified. Accord¬ 
ing to the court in the Valley Tide case. 


_ o - 
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[Wjhere . . . there is an actual, present, ex ¬ 
isting conflict between the parties, any consent to 
3uaT"adverse representation by an attorney will be 
held invalid. . . . ''Though an informed consent be 

obtained, no case we have been able to find sanctions 
dual representation of conflicting interests if that 
representation is in conjunction with a trial or hear* 
ing where there is an actual, present, existing con¬ 
flict and the discharge of duty to one client con¬ 
flicts with the duty to another. ... As a matter 
of law a purported consent to dual representation of 
litigants with adverse interests at a contested hear¬ 
ing would be neither intelligent nor informed. Such 
representation would be per se inconsistent with the 
adversary position of an attorney in litigation, and 
common sense dictates that it would be unthinkable 
to permit an attorney to assume a position at a trial 
or hearing where he could not advocate the interests 
of one client without adversely injuring those of 
the other." 

Id . at 882-83, 177 Cal. Rptr. at 652, quoting Klemm v. Su p erior 
Court , 75 Cal. App. 3d 893, 898, 142 Cal. Rptr. 509, 512 (1977) 
(emphasis original). Here, the interests of A and B have ripened 
into adverse interests involved in litigation through the ini¬ 
tiation of the lawsuit in Case No. 2, and there is a potential 
of a conflict of interest in Case No. 1. Both conflicts relate 
to the issue of A’s employment and the identity of his employer. 
The matter of employment in Case No. 2 is important to the even¬ 
tual outcome of that suit; it appears that it might also be an 
issue that will be litigated for eventual resolution of who is 
liable to the plaintiffs in Case No. 1. What the attorney may 
learn from A in connection with Case No. 1 might be useful on 
B's behalf in Case No 2, or, in the reverse, the representation 
of B in Case No. 2 might reveal information advantageous to A 
in Case No. 1. It appears, then, that it will not be possible 
for the attorney to represent both A and B without causing detri¬ 
ment to one or the other. This is the situation the Valiev Title 
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court was concerned with, and under that authority, the attorney 
cannot represent both A and B even if they both desire that he 
or she continue to do so. In fact, the attorney at this point 
should not act on behalf of either A or 3 in matters related to 
the issues presented by the present litigation because of the 
assumption that during the course of his or her representation 
of both of them in these two substantially related matters he 
or she has obtained confidential information from them. It 
would be a violation of the attorney-client relationship if 
he or she continued to represent one against the other. The at¬ 
torney should withdraw from representation in both cases. 

This opinion is advisory only. The Committee acts on 
specific questions submitted ex parte and its opinion is based 
on such facts only as are set forth in the Question submitted. 
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FORMAL OPINION NO. 396 
(April 1, 1982) 

CONFIDENTIAL COMMUNICATIONS — DISCLOSURE — 

BREACH OF DUTY ASSERTED BY FORMER CLIENT. 

There is no attorney-client privilege with 
respect to facts asserted by a former client 
to be a breach of duty. A former attorney 
should, when asked, supply a declaration 
setting forth the facts as known to the attorney. 

AUTHORITIES CITED: 

B&P 6068; E.C. 958 
LACBA Opinion No. 386 

An attorney represented a client in two matters for 
litigation, each based on the same facts and business events. 

The client was uncooperative during trial preparation on the 
first case, insisting that necessary witnesses not be sub¬ 
poenaed and assuring that the client would produce the witnesses. 
The witnesses did not appear; evidence offered in trial by the 
client was held to be false; and the client insisted on a fri¬ 
volous appeal. The attorney refused to undertake the appeal 
and sought to be substituted out of the second case. 

The client thereafter failed to pay the attorney's 
bills; failed to return telephone calls; failed to meet with 
the attorney to prepare for trial and refused to sign a sub¬ 
stitution form. The attorney moved to be relieved and gave 
notice to the client. After some negotiation, the client did 
sign a stipulation for substitution of counsel and the requested 
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withdrawal was not heard by the court. The attorney further 
notified opposing counsel of the withdrawal. 
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The second case came on for trial. The attorney 
did not appear and a judgment was entered against the client 
in default. 

Another attorney now represents the former client 
and is seeking to set aside the default on the ground that 
the client was uninformed; the new attorney has also indica¬ 
ted that a malpractice action is in contemplation. Opposing 
counsel, resisting the relief from default, has asked for a 
statement from the enquiring attorney concerning notice of 
withdrawal, and the notice to client concerning discovery, 
arbitration, and the date of trial. The enquiring attorney 
asks the advice of this Committee whether it is a breach of 
ethics to provide a statement which would be against the 
interest of the former client. 

This Committee has recently addressed the high 
responsibility of counsel to maintain inviolate the secrets 
and confidences of a client and former client. See Opinion 
No. 386. That duty, however, does not exist when the former 
client attacks the attorney's integrity, good faith, authority 
or performance of duty. Evidence Code Section 958 sets forth 
the public policy which declares that there is no attorney- 
client privilege in such a situation. In commentary to that 
Section, the Law Revision Commission stated in part: "It would 
be unjust to permit a client ... to accuse his attorney of a 
breach of duty and to invoke the privilege to prevent the attorney 
from bringing forth evidence in defense of the charge. . . ." 

See Pacific Tel. Si Tel. Co. v. Fink (1956) 141 CA 2d 332. 
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It is the view of this Committee, therefore, that 
it is not a violation of Business and Professions Code, 
Section 6068, nor of any Rule of Professional Conduct, for 
the attorney to supply a declaration when asked to do so by 
counsel opposing the interest of the former client. The Com¬ 
mittee does not, however, express any opinion as to the pro¬ 
priety of the attorney’s former conduct. 

This opinion is advisory only. The Committee acts 
on specific questions submitted ex parte and its opinion is 
based on such facts only as are set forth in the question 
submitted. 
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LOS ANGELES COUNTY BAR ASSOCIATION 
ETHICS COMMITTEE 
FORMAL OPINION NO. 397 
(March 11, 1982) 


COMMUNICATION BY ATTORNEY WITH OPPOSING 
SIDE REGARDING MATTERS NOT IN CONTROVERSY. 
CONFLICT OF INTEREST IN STOCKHOLDERS 
DERIVATIVE ACTION. DUAL REPRESENTATION 
OF DIRECTORS AND CORPORATION. Although 
litigation is pending against a corporation 
represented by counsel, no ethical rule 
prohibits a lawyer for plaintiff from 
communicating with the corporation on 
matters not involved in the action. Under 
the facts of the instant inquiry, counsel 
for the corporation should not represent 
both it and the Board of Directors absent 
consent. 


AUTHORITIES CITED: 

Opinion 842, N.Y.C.B.A. 

15 Record 80 (1960). 

ABA Code of Professional 
Responsibility DR 5-105, 

DR 7-104(A) (1), EC 5-15, 

EC 5-18. California 
Rules of Professional 
Conduct 5-102, 7-103, 

2-107. Jacuzzi v. Jacuzzi 
Bros., 243 Cal.App.2d 1,52 
Cal.Rptr. 147 (1966). 

31 Hastings L.J. 347 (1979). 
94 Harvard 1244, 1341 (1981). 


An attorney. A, inquires as to the propriety of 
conduct of counsel engaged in a stockholders derivative 
action, and states the following facts. 

A is a member, by reason of ownership of a 
condominium, in a Homeowners Association. The Association 
is a non-profit mutual benefit corporation. 

A on behalf of himself and other homeowner-members 
has brought a derivative action against the members of the 
Board of Directors of the Association for having imposed 
allegedly willful illegal special assessments upon the 
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the members. The Association having refused to institute 
action upon demand was also named a defendant. 

The Association retained Attorney B, who had 
not previously represented the Association, to defend the 
corporation and the individual members of the Board of 
Directors. The Association is paying B's fees out of the 
ordinary maintenance assessments imposed and collected 
from the members. B was introduced to the Association by 
one of the defendant directors, for whom he is allegedly 
regular counsel. The lawsuit is now pending. 

Under the by-laws of the homeowners association, 
the corporation has not undertaken to defend the directors, 
but only to indemnify and hold them harmless against all 
contractual liabilities to others arising out of good 
faith contacts made by the Board on behalf of the Association. 
This appears not to be such a contract liability. 

On the basis of these facts, A asks the following 

questions. 

[1] During the pendency of the lawsuit, may A 
exercise his rights as a member of the Homeowners Association 
with respect to Association matters other than those involved 
in the litigation and may he communicate directly with the 
Association on such other matters? 

[2] If A continues to possess all his rights as 
a member of the Association, and is exercising these rights 
on matters not involved in the lawsuit, must he first 
contact the attorney retained by the Association to defend 
the lawsuit and/or send him copies of all communications 
with the Association on such matters? 

[33 Is there such a conflict of interest between 
the Association and its directors, as to make it improper 
for B to represent both the Association and the members of 
the Board in this litigation? 

[4] Is the corporation entitled to independent 
legal advice as to the position it should adopt, and can 
counsel who represents the individual directors, render 
such advice? 

[53 May B accept a fee from the Association to 
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represent it as well as the individual members of the Board, 
prior to the adjudication of the liability of the members 
to the Association and its members? 

We address these questions in the order in which 
they are posed. 

(1) We perceive no ethical impropriety in A's 
continuing to exercise his rights as a member of the Home¬ 
owner's Association during the pendency of the stockholder's 
derivative action. It is improper for a lawyer to communi¬ 
cate directly or indirectly with a party represented by 
counsel when the subject of the communication relates to 

a matter in controversy. Rule 7-103 California Rules of 
Professional Conduct. See also ABA DR 7-104(A)(l). With 
respect to a matter not involved in the derivative action 
the rule would not apply and we see no impropriety in A's 
communicating directly with the Homeowner's Association 
on any such matter. 

(2) The answer to this question is implied in 
our view that A may without breaching any rule of ethics 
communicate directly with the Homeowner's Association on 
a matter not involved in the pending litigation. We see 
no problem of ethics in his failing to contact counsel for 
the Homeowner's Association on such extraneous matters or 

to send counsel copies of correspondence with the Association 
concerning such matters. 

(3) and (4) As to whether B's dual representation 
of the Association and the Board of Directors is ethically 
improper, it should be noted that the underlying ethical 
question involves the propriety of a lawyer's representing 
adverse interests, a matter addressed in Rule 5-102 which 
prohibits such representation absent the written consent 

of all parties. See also ABA DR 5-105, EC 5-15, EC 5-18. 
There are further questions whether the interests of the 
parties are adverse in a given case and whether a corpor¬ 
ation, acting through its directors, is capable of giving 
valid consent. 

In Opinion 842, the Committee on Professional 
Ethics of the Association of the Bar of the City of New 
York stated that a conflict of interest is inherent in 
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any derivative action whenever relief is sought on behalf 
of the corporation against the individual director-officer 
defendants and warned that extreme caution should be 
exercised in resorting to consent to justify dual represen¬ 
tation. The Committee was divided as to whether it is in 
all cases improper for a law firm to represent both the 
corporate defendant and the individual directors alleged 
to have engaged in wrongdoing to the detriment of the 
corporation. It was of the opinion that such representation 
would be clearly improper in cases where the corporation 
might have to take an active part in the action adverse to 
the directors. 15 Record of N.Y.C.B.A. 80 (1960) . 

Law review comment and case law on the subject 
is extensive, the trend generally being to disapprove 
such dual representation. See Comment, Disqualification of 
Corporate Counsel in Derivative Actions, 31 Hastings L.J. 

347 (1979)? Developments in the Law - Conflicts of Interest 
in the Legal Profession, 94 Har. L. Rev. 1244, 1339-1342 
(1981). A California Court of Appeal has held that the 
same attorney may represent both the corporation and the 
individual directors prior to an adjudication that a con¬ 
flict actually exists. Jacuzzi v. Jacuzzi Bros., 243 
Cal.App.2d 1, 52 Cal.Rptr. 147 (1966). This Committee 
does not speculate on how the California courts will 
resolve this issue of dual representation when the question 
is next presented. It is our opinion that the most 
compelling argument under the facts here stated and that 
which would most efficiently safeguard the rights of all 
litigants involved would be to not allow dual representation 
of both the Directors and the corporation by the same 
attorney without consent. This will at the same time 
maintain the independent judgment of the lawyer and not 
dilute his loyalty to his clients. 

(5) Whether B's fees may lawfully be paid by 
the Homeowner’s Association is a question of law not 
within the purview of this Committee. Rule 2-107 provides 
that a lawyer shall not enter into an agreement for, 
charge or collect an illegal fee. 
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This opinion is advisory only. The Committee 
acts only on specific questions submitted ex parte, and 
opinions are based on such facts only as are set forth in 
the questions presented. 
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LOS ANGELES COUNTY BAR ASSOCIATION 


ETHICS COMMITTEE 
FORMAL OPINION NO. 398 
CMay 6, 1982) 


SECURITY AGREEMENTS FOR THE PAYMENT OF LEGAL 
FEES - RESULTING CONFLICTS AND ATTORNEYS' 
OBLIGATIONS TO DOCUMENT THE CONFLICT. It 
is ethically proper for a law firm, under 
specified circumstances, to take a security 
interest in a client *s assets to secure payment 
of fees. 


LOYOLA iAW SCHOOL 
MAV26 1982 

iAW LIBRARY 


AUTHORITIES CITED: 

California Rules of Professional 
Conduct 1-102(A), 5-101, 5-102; 
Eschwig v. State Bar , 1 Cal.3d 8, 
15-17 (1969); Magee v. State Bar 
58 Cal.2d, 423, 431 (1962). 


The inquiring law firm has represented a client 
in a number of matters including a particular item of 
litigation. The client had accrued a substantial amount 
of fees and was experiencing cash flow difficulties which 
prevented it from paying the existing obligation to the 
firm or remaining current with new billings. The firm 
obtained security interests in some of the client's assets, 
but the value of the secured property was less than the 
amount of the client’s existing debt to the firm. 
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In the litigation referred to, a final judgment 
was entered against the client, the client was unable to 
satisfy the judgment, and judgment debtor proceedings 
followed. In those proceedings, information concerning 
the firm's security interests was revealed. The judgment 
creditor moved the court for an order declaring the security 
interests void. The court entered an order that the 
security interests "...were presumptively fraudulent con¬ 
veyances as to the (judgment creditor) and are hereby 
declared void and invalid as to (the judgment creditor) 
subject to the (client's) right to petition this Court, 
within thirty C30) days hereof, requesting a full evidentiary 
hearing in order to present evidence rebutting the finding...". 

After receiving a copy of this order from the 
firm, the client sent to it two letters dated November 12, 1982. 
The first made a demand upon the firm for return of the 
collateral covered by the security interests (in order to 
comply with the recent order). The second letter recited 
that the same demand had been made on the firm by telephone 
and rejected by it and, as a consequence, requested that the 
firm withdraw as counsel for the client in that litigation 
and transmit all necessary files and substitutions of 
attorney to the client's new litigation attorneys. The 
second letter went on to state that the client's discharge 
of the firm applied only to the specific litigation, and 
the firm was requested to continue to represent the client 
in all other matters. The letter acknowledged the client's 
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understanding of a potential conflict of interest and waived 
the conflict in requesting the firm to continue its represen¬ 
tation on other matters. One of the attorneys in the firm 
participated in the drafting of the second letter. 

The necessary substitutions of attorney were 
prepared and the litigation files were sent to the client’s 
new litigation counsel. The firm subsequently withdrew 
as counsel for the client in all matters because the court 
had questioned the propriety of its continued representation 
of the client in view of the demands under the pledge 
agreements, leaving a consequent possibility of an appearance 
of impropriety in the other matters, and because the client 
had failed to pay fees and costs as agreed with the firm. 

Based on these facts, the firm requests the 
committee's opinion on the following issues: (1) The 
propriety of the firm's practice of entering into pledge 
agreements with existing clients to secure the payment of 
fees; (.2) The propriety of the firm's refusal to turn over 
to the client or anyone else the pledged property until the 
secured obligations had been satisfied; (3) The propriety 
of the firm assisting in the preparation of the second 
November 12, 1981 letter; (4) The propriety of the firm's 
continued representation of a client pursuant to the client's 
written request and written waiver of conflict of interest; 
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and (5) The propriety of the firm proceeding to foreclose 
upon its security for non-payment of legal fees in the 
circumstances presented. 


1. There is no absolute prohibition on an attorney 

acquiring a security interest in the assets of existing clients 

to secure the payments of fees. Rule 5-101 of the Rules of 

Professional Conduct states: 

"A member of the State Bar shall not enter into a 
business transaction with the client or knowingly 
acquire an interest, possessory, security or other 
pecuniary interest adverse to a client unless (1) 
the transaction and terms in which the member of the 
State Bar acquires the interest are fair and 
reasonable to the client and are fully disclosed 
and transmitted in writing to the client in manner 
and terms which should have reasonably been under¬ 
stood by the client, (2) the client is given a 
reasonable opportunity to seek the advice of 
independent counsel of the client’s choice on the 
transaction, and (3) the client consents in 
writing thereto." 


There is nothing in the facts presented which 
suggests any violation of Rule 5-101, but this committee 
cannot make such a determination in an ex parte action 
of this kind. We caution that: "In civil cases, 'there 
are no transactions respecting which courts...are more 
jealous and particular, than dealings between attorneys 
and their clients...' (cite omitted)" Magee v. State Bar . 

58 Cal.2d 423, 431 (1962); Eschwig v. State Bar . 1 Cal.3d 8, 
15-17 0.969). 
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2. The question of the propriety of the firm’s 
refusal to turn over the pledged property is a legal issue, 
involving the meaning and finality of the court *s order, 
and not an ethical issue. We express no opinion on this 
question. 


3. We find nothing in the Rules of Professional 
Conduct which suggest any impropriety in the firm's partici¬ 
pation in the drafting of the second November 12 letter. 

We see no reason why it would not have been proper for the 
firm to draft the entire letter and submit it tor signature 
by the client. The heart of the second November 12 letter 
was an explanation by the firm of the potential conflict, 
and it was the firm's obligation under Rule 5-102 to give 
this explanation to its client. 

5. The propriety of the firm proceeding to fore¬ 
closure of its security interests, like the second question, 
is a legal rather than ethical matter on which the committee 
expresses no opinion. 

This opinion is advisory only. The Committee 
acts on specific questions submitted ex parte and its opinion 
is based on such facts only as are set forth in the question 


submitted. 
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LOS ANGELES COUNTY BAR ASSOCIATION 
ETHICS COMMITTEE 
FORMAL OPINION NO. 399 
(May 6, 1982) 


TRIAL COUNSEL’S DUTY TO WITHDRAW BECAUSE HE 
INTENDS TO CALL A FORMER ASSOCIATE AS A WITNESS. 
California Rule of Professional Conduct 2-111(A) 
(4) applies to this situation but does not here 
require the withdrawal of trial counsel if its 
client knowingly consents to the continued repre¬ 
sentation. 


AUTHORITIES CITED: 

Lyle v. Superior Court, 

122 Cal.App.3d 470 (1981); 
People ex rel. Younger v. 

Superior Courts 86 Cal.App. 

3d 180 (1978); Comden v. 
Superior Court, 20 Cal.3d 
906 (1978)7 


A law firm is serving as co-counsel in pending copy¬ 
right infringement cases. It intends to call as a witness, 
a former associate of the firm, apparently to testify on two 
separate points: 


First, to his policing in behalf of the client of 
copyright pirates and infringers; and second, to his policing 
of the defendant in these cases which resulted in notice to it 
of the copyright claim. The law firm also intends to aeek the 
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introduction into evidence of letters and other materials 
prepared by its former associate in his copyright policing 
activities. On the basis of these facts, it asks whether it 
should withdraw as trial counsel. 

The governing rule is California Rule of Professional 
Conduct 2-lll(A)(4). As amended after the Supreme Court's 
decision in Comden v. Superior Court , the rule states: 

"(4) If upon or after undertaking employment, a 
member of the State Bar knows or should know that 
the member ought to be called as a witness on behalf 
of the member's client in litigation concerning the 
subject matter of such employment, the member may 
continue employment only with the written consent of 
the client given after the client has been fully 
advised regarding the possible implications of such 
dual role as to the outcome of the client's cause 
and has had a reasonable opportunity to seek the 
advice of independent counsel on the matter. In 
civil proceedings, the written consent of the client 
shall be filed with the court not later than the 
commencement of trial. In criminal proceedings, the 
written consent need not be filed with the court but 
the member has the duty, before testifying, of 
satisfying the court that such consent has been 
obtained from the client if representing the 
defendant. The member may continue employment and 
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the client’s consent need not be obtained in the 
following circumstances: 

(a) If the member's testimony will relate 
solely to an uncontested matter; or 

(b) If the member's testimony will relate 
solely to a matter of formality and there is not 
reason to believe that substantial evidence will be 
offered in opposition to the testimony; or 

(c) If the member's testimony will relate 
solely to the nature and value of legal services 
rendered in the case by the lawyer by his firm to 
the client; or 

(d) If the member is representing the 
People, if the member obtains the consent of the 
head of the particular office representing the 
People, and if the member's continued representation 
is not inconsistent with the principles of recusal." 

The court in People ex rel. Younger v. Superior Court , supra at 
197, gives the following explanation for Rule 211(A)(4) 

"Four commonly accepted bases for the rule are 
alluded to in Ethical Consideration EC5-9 of the 
Code of Professional Responsibility [cite omitted] 
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as well as numerous of the authorities just cited: 

{1) because of interest or the appearance of 
interest in the outcome of the trial, the advocate 
who testifies at trial may be sujbect to impeachment 
and the evidentiary effect of his testimony will be 
weakened; (2) opposing counsel may be handicapped in 
cross-examining and in arguing the credibility of 
trial counsel who also acts as a witness for his 
client; (3) an advocate who becomes a witness may be 
in the unseemly position of arguing his own 
credibility, which may, in itself or in combination 
with the jurors’ tying his persuasiveness as an 
advocate to his credibility as a witness, make him a 
less effective advocate; (4) the role of advocate 
and witness are entirely inconsistent and should not 
be assumed by one individual. Reason (4) may 
properly be divided into several sub-reasons: (a) 
the attorney’s zeal as an advocate may becloud his 
objectivity as a witness; (b) the advocate who acts 
as a witness for his client may find it difficult to 
keep separate in his mind the matters of which he 
has personal knowledge and the evidence in the case; 
(c) the jury may have difficulty keeping properly 
segregated the arguments of the attorney acting as 
advocate and his testimony as a witness; and (d) in 
some instances the advocate's testimony may be such 
as to be tantamount or be taken by the jury as 
tantamount to an expression by the advocate of his 
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personal opinion as to the justness of his cause, 
the credibility of one or more witnesses, the 
culpability of a civil litigant or the guilt or 
innocence of a criminally accused, which, of course, 
would be improper [cites omitted]. A fifth 
generally accepted basis for the rule, said by 
Professor Wigmore to be 'the most potent and most 
common reason judicially advanced' [cite omitted], 
but curiously, not mentioned in Ethical 
Consideration EC5-9 or Formal Opinion 339, is the 
appearance of impropriety: 1 . . . not that lawyers 

as witnesses may distort the truth in favor of the 
client, but that the public will think they may, and 
that the public's respect for the profession and 
confidence in it will be effectively diminished.' 
[cite omitted].” [footnotes omitted]. 

Although Rule 211(A)(4) by its terms speaks only of an 
individual attorney who acts both as trial counsel and witness, 
the rule also applies when the trial attorney and witness are 
different members of the same law firm. The court in People ex 
rel. Younger discusses this point in detail at pages 198-203, 
acknowledging that the objections to the dual capacity become 
attenuated when different individuals are involved. When the 
witness is no longer associated with a law firm, the objections 
become even more attenuated. 

Objections Nos. 2 and 4 listed in People ex rel. Younger 
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£all entirely. Objections 1, 3, and 5 remain and should be 
considered. 

The objection that the witness may be ineffective because 
of interest or appearance of interest in the outcome of the 
trial, for example, because the witness is defending his own 
conduct, remains when the witness is a former associate. Trial 
counsel may be put in the position of defending the conduct of 
his own firm. As the court in People ex rel. Younger points out 
in its footnote 18, the ineffective witness argument is not a 
persuasive basis on which to ground an ethical duty for the 
lawyer to withdraw from the case if the client's consent to the 
potential problem is obtained. Rule 211(A)(4) provides for the 
written consent of the client after full advice and the 
opportunity to seek independent counsel, and with this consent 
the first objection is satisfied. 

The third objection, that an advocate may become less 
effective because he is arguing his own credibility or because 
his persuasiveness as an advocate is tied to his credibility as a 
witness, also remains because of the possibility that trial 
counsel will appear to be advocating his own firm's conduct. 

This point similarly is obviated by the client's written consent 
in conformity with Rule 211(A)(4). 

The fifth objection, that there will be an appearance of 
impropriety to the extent that the public thinks that the 
attorney-witness may distort the truth in favor of his client, is 
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substantially diluted by the lack of current relationship between 
the witness and the client. 

The opinion in Lyle v. Superior Court points out that the 
existing Rule 211(A)(4) is an amended rule and substantially 
changes the emphasis from that described in the Supreme Court's 
opinion in C«mden v. Superior Court . The Lyle court explains 
that now: "the trial court, when balancing the several competing 

interests, should resolve the close case in favor of the client's 
right to representation by an attorney of his or her choice and 
not as in Comden , in favor of complete withdrawal of the 
attorney. Under the present rule, if a party is willing to 
accept less effective counsel because of the attorney's 
testifying, neither his opponent nor the trial court should be 
able to deny this choice to the party without a convincing 
demonstration of detriment to the opponent or injury to the 
integrity of the judicial process (citations omitted]. In other 
words, under the present rule, the trial court can disqualify 
counsel only where it is confronted with manifest interests which 
it must protect from palpable prejudice [citations omitted] ." 

The balancing of competing interests must include those 
of the client which has an interest in competent representation 
by an attorney of his or her choice and in avoiding inconvenience 
and duplicative expense in replacing counsel already thoroughly 
familiar with the case. The existing law firm also has a valid 
interest in continuing to represent the client. Lvle v. Superior 
Court , supra at 481. 
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Based on the facts presented by the inquiry, and 
assuming that the client gives written consent to the law firm's 
continued employment in conformity with Rule 211(A)(4), we con¬ 
clude that there is no suggestion of the kind of convincing 
demonstration of detriment or injury to the integrity of the 
judicial process which is required under Rule 211(A)(4) for the 
disqualification of trial counsel. We assume in reaching this 
conclusion that none of the exceptions to Rule 211(A)(4) apply. 

The inquiry stated that the trial is to take place in 
Texas. Nevertheless, this opinion is based on the California 
Ethics Rules, and no opinion is expressed either on the Texas 
Ethics Rules or the question of which rules are applicable to 
California attorneys acting in another state. 

This opinion is advisory only. The Committee acts 
on specific questions submitted ex parte and its opinion is 
based on such facts only as are set forth in the question 
submitted. 
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FORMAL OPINION NO. 400 


ETHICS COMMITTEE 


(June 3, 1982) 


ATTORNEY AND CLIENT—CONFIDENTIAL COMMUNICATIONS— 
DISCLOSURE. An attorney who has represented a 
client in an application for admission to the State 
Bar of California is ethically proscribed from dis¬ 
closing to the Committee of Bar Examiners either 
the name of the ex-client or any matter, including 
fee disputes, which arose directly or indirectly 
from the prior representation. 


AUTHORITIES CITED: 
California Business & 
Professions Code §6068(e); 
ABA Code of Professional 
Responsibility Canon 4; 
ABA DR 4-101(A); Formal 
Opinion 159; Informal 
Opinion 1981-1; People v. 
Canfield (1974) 12 Cal.3d 
699. 


Attorney was retained by Ex-client for representation 


in an application to practice law which was then pending, and 
still is pending, before the Committee of Bar Examiners of the 
State Bar of California. At that time it was agreed that 
Attorney would employ Ex-client as a law clerk in order to 
mitigate the costs of the representation. For about a year 
Attorney represented Ex-client in the application to practice 
law. Meanwhile, Ex-client performed and was paid for law clerk 
services by Attorney. Ex-client's duties were not restricted 
to his own case. Eventually, Attorney confronted Ex-client 
with what Attorney terms were "great arrearages” in respect to 
legal fees incurred on behalf of Ex-client. Ex-client then 
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prepared a list of services he had performed on various cases 
for Attorney which Ex-client claimed as an offset against the cost 
of Attorney's fees. Fee disputes arose and Attorney was relieved 
as Ex-client's counsel. Both Ex-client and Attorney have agreed 
to binding arbitration on the matter of the fee disputes. 

Attorney now contends that Ex-client's fee claims are 
false, known to be false by Ex-client, and may constitute moral 
turpitude. Attorney reports that the present conduct of Ex-client 
involves matters which have "primarily arisen” during the time 
Ex-client has not been represented by Attorney. It appears to this 
Ethics Committee, however, that the disputes arose out of the prior 
attorney-client/law clerk-employer relationships. Attorney in¬ 
quires whether it is ethically permissible for him to bring to the 
attention of the Committee of Bar Examiners the name and the alleged 
fee dispute improprieties of his Ex-client. 

California Business and Professions Code §6068(e) provides 
"It is the duty of an attorney [t]o maintain inviolate the confi¬ 
dence, and at every peril to himself to preserve the secrets, of 
his client." ABA Code of Professional Responsibility Canon 4 also 
prohibits a lawyer from revealing the confidences or secrets of a 
client. "'Confidence' refers to information protected by the 
attorney-client privilege under applicable law. ..." (DR 4-101(A).) 
The California Supreme Court has interpreted the scope of the 
attorney-client privilege broadly (People v. Canfield (1974) 12 Cal. 
3d 699,705). "'[Slecret 1 refers to other information gained in the 
professional relationship that the client has requested be held 
inviolate or the disclosure of which would be embarrassing or would 
be likely to be detrimental to the client." (DR 4-101(A).) Once 


the duty to preserve client confidentially or client secrets is 
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established, it outlasts the attorney-client relationship (Formal 
Opinion 159; Informal Opinion 1981-1). 

Since both the matter before the Committee of Bar 
Examiners and the allegations made by Attorney concern moral 
turpitude, it is the opinion of this Ethics Committee that any 
information obtained by attorney as a result of the law clerk- 
employer relationship which reflects on Ex-client's moral charac¬ 
ter cannot be segregated from the simultaneous attorney-client 
relationship. The proposed disclosure by Attorney to the Committee 
of the Bar Examiners of Ex-client's present moral character derives 
from and is confidential to the attorney-client relationship and 
also concerns secrets of Ex-client, as defined by DR 4-101(A). 

It therefore is the opinion of this Ethics Committee that it would 
be ethically improper for Attorney to disclose to the Committee 
of Bar Examiners either name of Ex-client or any matter bearing 
on the moral character of his former client. (Business and Pro¬ 
fessions Code §6068 (el; ABA Canon 4.) 

This opinion is advisory only. The Committee acts on 
specific questions submitted ex parte and its opinion is based 
on such facts only as are set forth in the question submitted. 
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Opinion No. 401 (December 15, 1982) 
(Revised)* 

F, non£awypd<: a K*"* ement with 
H?2t A uT ers ‘ professional employ- 

to V I Hs unet hical for an attorney toenter In- 
tK. a rj^ reWT,ent w th an o^Oanlzatlon whereby 
JJ* attorney agrees to provide legal services to 

2* < JH® a 2, 2at,0 ° at a radoe «d rate, but the 
bSTm r# f h rSm° f ♦?* organization derives no 
ooneflt from the agreement; or where 

SSh °«!!* ? "** are compelled, 

with the attorney's knowledge, to refer the 
membership to that attorney. 

Authorities Cited: 

MoSaiS"? !wn° f Professional Conduct, Rules 
z-iui(A)(6); 2-101(0; 3-102. 

entefed m ^T„ b ! rShiP or 9 anizatio " and an attorney 
entered mto an agreement whereby the organiza 

£ 7n°t fm refer I? membershi P the aSoreey 

wSh lioii Jl'r WOUld t provide only the organization 

referred i! th S * reduced rate The members 
referred by the organization to the attorney would 

The If t « e ' Ve an J discount tor services rendered by 

d!lcmnned E f mP l°^ eeS ° f the or 9anization would 
be disciplined for failure to refer members of the 

organization to the attorney when members of the 
Commrnl!? n ?L re , d about ,edal services. The 

“a“a'«:”r n ’ en ' "" ' ,hlc *' ^ 

in?f nf' f0rn -f Ru .'5 ° f Protessional Conduct Rule 3- 
Ihln drov,des that a member of the State Bar I 
_, a ' "® f compensate any person or entity for the 
purpose of recommending or securing the at- I 


torney's employment. This Committee Is of the opi¬ 
nion that the fee discount available only to the 
organization for its referrals Is compensation pro¬ 
scribed by Rule 3-102(8). Rule 3-102(B) is suffi¬ 
ciently expansive to prohibit this type of arrange¬ 
ment even where the organization does not directly 
share In the attorney fees generated through the 
referrals. 

California Rules of Professional Conduct Rule 
2-101(0 provides that a member of the State Bar 
“shall not solicit or accept professional employ¬ 
ment offered or obtained through the acts of an 
agent, runner or capper, which acts would be in 
violation of law, or which, if performed by a 
member of the State Bar, would be In violation of 
(A) or (B) of this rule 2-101.“ Rule 2101(A)(6) pro¬ 
hibits a communication concerning the availability 
of professional employment by an attorney which Is ' 
transmitted In a manner which Involves “Intrusion, 
coercion, duress, compulsion. Intimidation, threats 
or vexation or harrasslng conduct." The organiza¬ 
tion's threat or actual discipline of Its employees 
for failure to refer organization members to the at¬ 
torney violates Rule 2-101 where the attorney Is 
aware of this aspect o f the agreement. 

*Basad upon a clarlflad statamant of tha facta, original For* 
ma! Opinion No. do \ (August 25,1982) Is withdrawn and Is replaced 
bythlt Formal Opinion No. *01 (ravlsad) (Dtcimbtr 15. 1982). 
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torney's employment. This Committee Is of the opi¬ 
nion that the fee discount available only to the 
organization for Its referrals is compensation pro¬ 
scribed by Rule 3-102(B). Rule 3-102(B) Is suffi¬ 
ciently expansive to prohibit this type of arrange¬ 
ment even where the organization does not directly 
share in the attorney fees generated through the 
referrals. 

California Rules of Professional Conduct Rule 
2-101 (C) provides that a member of the State Bar 
"shall not solicit or accept professional employ¬ 
ment offered or obtained through the acts of an 
agent, runner or capper, which acts would be In 
violation of law, or which. If performed by a 
member of the State Bar, would be In violation of 
(A) or (B) of this rule 2-101." Rule 2-101 (A) (6) pro¬ 
hibits a communication concerning the availability 
of professional employment by an attorney which is 
transmitted In a manner which Involves "Intrusion, 
coercion, duress, compulsion, intimidation, threats 
or vexation or harrasslng conduct." The organiza¬ 
tion's threat or actual discipline of Its employees 
for failure to refer organization, members to the at¬ 
torney violates Rule 2-101 where the attorney Is 
aware of this aspect of the agreement. 

"Based upon a clarified statement of the facts, original For¬ 
mal Opinion No. 401 (August 25, 1962) Is withdrawn and Is replaced 
by this Formal Opinion No. 401 (revised) (December 15,1982). 


Opinion No. 402 (August 25,1982) 

AIDING UNAUTHORIZED PRACTICE OF LAW 
— DELEGATION OF PROFESSIONAL FUNC¬ 
TIONS. An attorney may ethically provide a 
client with a sample complaint and stipulation 
for entry of judgment to be used by the client in 
connection with the. collection of the client's 
delinquent accounts provlded, however, that the 
client not be permitted to send out any letter, 
pleading or other document bearing the at¬ 
torney's name unless collection of the specific 
account Is being handled directly by and under 
the supervision of the attorney. 

Authorities Cited : 

California Rules of Professional Conduct 3- 
101 (A), Opinion Nos. 61, 165,338 

1nformafOpinloTTNo.68-3; 

ABA Opinion No. 253;'EC 3-7; DR 7102(A)(5). 

An attorney has requested an opinion of the 
ethical propriety of permitting a client to distribute 
to its credit managers for purposes of collecting 
delinquent accounts a sample Stipulation for Entry 
of Judgment, a sample Complaint in Common 
Counts, and a letter explaining the nature of a 
Stipulation for Entry of lodgment and setting forth 
a payment schedule. 

The Stipulation for Entry of Judgment, if 
signed by a customer of the client, would be return¬ 
ed to the attorney's office to be filed with the court 
In the event that the customer failed to make 
payments to the client as set forth In a letter agree¬ 
ment entered into between the client and the 


customer. The letter agreement would be entered 
Into without the direct assistance of the attorney 
and would be on the stationery of the client and 
would be signed by the client. 

The proscription against a non-lawyer practic¬ 
ing law does not prevent a layman from represen¬ 
ting himself. EC 3-7. However, the facts presented 
are not sufficient to determine whether the client 
would be representing himself or a corporation or 
whether the claims managers would be represen¬ 
ting the client. It is not a function of this committee 
to resolve a question of law such as whether a 
layman will be engaged In the unauthorized prac¬ 
tice of law. If either the client or the claims 
-managers would be engaged in such unauthorized 
practice, an attorney may not aid such practice by 
providing the forms. Rule 3-101 (A). 

Assuming there would be no unauthorized prac¬ 
tice of law, the use of a form bearing an attorney's 
name In connection with the collection of delinquent, 
accounts by a client, when that account has not 
been specifically turned over to the attorney for col¬ 
lection in the usual sense, is a violation of a number 
of ethical considerations. When the attorney does 
not determine whether the provisions of a collection 
letter or complaint conform to the facts of a par¬ 
ticular situation, the use of a form bearing the at¬ 
torney's name Is an Improper delegation of profes¬ 
sional discretion. Opinion 338, Informal Opinion 68- 
3. Similarly, the use of such forms by a client has 
been considered to be an unethical exploitation of 
an attorney's services by a layman. Opinions 61 and 
185. Finally, the obvious purpose of such activity 
being to make the debtor believe that the account Is 
In an attorney's hands, it Is unethical fora lawyer to 
be a party to such deception. See ABA Opinion 253, 
Informal Opinion 68-3, DR 7-102(A) (5). 

So long as the Stipulation for Entry of Judg¬ 
ment and sample complaint do not bear the name of 
the attorney, there is no ethical impropriety in pro¬ 
viding such samples to a client to be used by the 
client In its dealings with Its own delinquent ac¬ 
counts. The use by a layman of sample legal forms 
which do not bear the name of an attorney is not an 
exploitation of the services of a lawyer which in¬ 
tervenes between the lawyer and the client as con¬ 
templated by former ABA Canon 35. See, also, Opi¬ 
nion No. 61. 

However, a letter bearing the name of the at¬ 
torney explaining the natureof a Stipulation for En¬ 
try of Judgment, or serving as a letter agreement 
.between the client and: its delinquent account, 
which was not written by the attorney with respect 
to a particular account which had been turned over 
to him by the client for collection, would be im¬ 
proper forthe reasons set forth above. 
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Opinion No. 403 (October 20, 1982) 


CONFIDENTIAL INFORMATION. An'attorney 
may not, without the clients consent, give to a 
charity summarized or statistical Information 
concerning estate planning performed by the at¬ 
torney for clients referred by the charity. 
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torney's employment. This Committee Is of the opi¬ 
nion ihat the fee discount available omy to the 
organfcatlon for its referrals is compensation pro¬ 
scribed by Rule 3-102(B). Rule 3-K*2(B) is suffi¬ 
ciently expansive to prohibit this type of arrange¬ 
ment evW> where the organlzatlm/does not directly 
share in the attorney fees gep^rated through the 
referrals. \ / 

California Rules of Professional Conduct Rule 
2-101 (C) provides that a/nember of the State Bar 
"shall not solicit or a<fcept professional employ¬ 
ment offered or opened through the acts of an 
agent, runner orT^toper, which acts would be in 
violation of la \wf or\whlch, if performed by a 
member of the State B^r, would be in violation of 
(A) or (B) of this rule 2-18J." Rule 2-101 (A)(6) pro¬ 
hibits a communication concerning the availability 
of professional employment by an attorney which is 
transmitted in a manner whlcninvolves "intrusion, 
coercion, duress, compulsion, intimidation, threats 
or vexation or harrassing conduct." The organiza¬ 
tion's threat or actual discipline M its employees 
for failure to refer organization members to the at¬ 
torney violates Rule 2-101 whermthe attorney is 
aware of this aspect of the agreement. 

* Based upon a clarified statement of the facts, original For¬ 
mal Opinion No. 401 (August 25, 1982) Is withdrawn and Is replaced 
by this Formal Opinion No. 401 (revised) (December 15,1982). 


Opinion No. 402 (August 25,1982) 

AIDING UNAUTHORIZED PRACTICE OF LAW 
ADELEGATION OF PROFESSIONAL FUNC- 
TIONS. An attorney may ethically provide a 
client with a sample complaint and stipulation 
for eWry of judgment to be used by ttWciient In 
connection with the collection of fhft client's 
delinquent accounts provided, however, that the 
client not be permitted to send ou/any letter, 
pleading >or other document bearing the at¬ 
torney's name unless collection \A\ the specific 
account is b^jng handled directly by and under 
the supervision of the attorney/ 

Authorities Cited / 

California Rulers of Pnriressional Conduct 3- 
101 (A), Opinion NosVl, 18^338 
Informal OpinlomWo.M-3; 

ABA Opinion No. 2B3TEC 3-7, DR 7-102( A) (5). 

An attorney has/rdguested an opinion of the 
ethical propriety ofperrmtting a client to distribute 
to its credit managers far purposes of collecting 
delinquent accojmts a samble Stipulation for Entry 
of Judgment/a sample (Complaint in Common 
Counts, and/a letter explaining the nature of a 
Stipulation/^ Entry of Judgment and setting forth 
a paymenf schedule, \ 

The/Stipulation for Entr\ of Judgment, if 
signed by*a customer of the cllenlt would be return¬ 
ed to the attorney's office to be fifed with the court 
in the event that the customer failed to make 
payments to the client as set forth in a letter agree¬ 
ment entered into between the client and the 


customer. The letter agreement would be entered 
into without the direct assistance of the attorney 
and would be on the stationery of the client and 
wouJd be signed by the client. 

l^he proscription against a non-lawyer practic¬ 
ing law does not prevent a layman fromlrepreseh- 
ting himself. EC 3-7. However, the facty presented 
are not\ufflclent to determine whether the client 
would be\representlng himself or a corporation or 
whether the claims managers would ne represen¬ 
ting the client. It is not a function of this committee 
to resolve ^question of law such ra whether a 
layman will be engaged in the unauthorized prac¬ 
tice of law. rf either the client or the claims 
managers woulh be engaged in suchf unauthorized 
practice, an attorney may not aid such practice by 
providing the forme. Rule 3-10!(A). / 

Assuming thereswouid be no u authorized prac¬ 
tice of law, the use ol a form bear/ng an attorney's 
name in connection wkh the col lection of delinquent 
accounts by a client, When tha/ account has not 
been specifically turnedWer to trie attorney for col¬ 
lection in the usual senseAJs a v/olatlon of a number 
of ethical considerations.When the attorney does 
not determine whether the provisions of a collection 
letter or complaint conforrrvto the facts of a par¬ 
ticular situation, the use of Aform bearing the at¬ 
torney's name is an ImprorerNdelegatlon of profes¬ 
sional discretion. Opinion 338, mformal Opinion 68- 
3. Similarly, the use of such fonms by a client has 
been considered to be ap unethical exploitation of 
an attorney's services bjf a iaymai^ Opinions 61 and 
185. Finally, the obvious purpose of such activity 
being to make the debtor believe that the account is 
In an attorney's hands, it is unethicalVora lawyer to 
be a party to such deception. See ABA Opinion 253, 
informal Opinion 66-3, DR 7-102(A)(5)\ 

So long as me Stipulation for Entry of Judg¬ 
ment and sample complaint do not bear me name of 
the attorney, there is no ethical Impropriety in pro¬ 
viding such samples to a client to be used by the 
client in its liealings with its own delinquent ac¬ 
counts. The pse by a layman of sample legal forms 
which do nofbear the name of an attorney is not an 
exploitation of the services of a lawyer which in¬ 
tervenes between the lawyer and the client as con¬ 
templates by former ABA Canon 35. See, also. Opi¬ 
nion No.ySl. 

Ho/ever, a letter bearing the name of the at¬ 
torney explaining the nature of a Stipulation for En¬ 
try of judgment, or serving as a letter agreement 
between the client and its delinquent account, 
which was not written by the attorney with respect 
to a particular account which had been turned over 
to him by the client for collection, would be im¬ 
proper for the reasons set forth above. 


Opinion No. 403 (October20,1982) 

CONFIDENTIAL INFORMATION. An' attorney 
may not, without the clients consent, give to a 
charity summarized or statistical Information 
concerning estate planning performed by the at¬ 
torney for clients referred by the charity. 
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Authorities Cited: 

California Business & Professions Code 6068 
(e); Formal Opinions 378, 358,298 and 229 

An attorney who volunteers as chairman of the 
estate planning committee of a charity has had 
potential estate planning clients referred to him by 
the charity. The charity has requested that the at¬ 
torney tell it of the extent to which these referrals 
had resulted in wills or trusts naming the charity as 
a beneficiary. The attorney asks whether he pro¬ 
perly can provide any form of statistical or sum¬ 
marized information to the charity concerning the 
planning work he has done for its referrals. 

California Business and Professions Code 6068 
states that it is the duty of an attorney: . . (e) To 
maintain inviolate the confidence, and at every 
peril to himself, to preserve the secrets, of his 
clients." 

Under this section, no attorney may reveal the 
secrets of his client without the client's consent 
(other than for some narrow exceptions, for exam¬ 
ple, with regard to criminal activity). The applica¬ 
tion of this section to wills has been recognized. See 
L.A. Ethics Opinion No. 229. The difficulty is not 
remedied by providing the requested information in 
statistical form; statistics may reveal something 
about the individual and, even if they do not, every 
client is entitled to know that his confidences are 
rigorously maintained by his attorney and will not 
even be suggested or hinted at by the attorney to 
others. The convenience of others is not a sufficient 
reason for endangering confidences or causing 
clients to apprehend that confidences may be en¬ 
dangered. 

The precise question we have been asked has 
not before been addressed by this committee, but 
some earlier opinions are helpful. For example. 
Opinion No. 358 concluded that a legal aid attorney 
may not disclose confidential financial information 
regarding a client's eligibility to the foundation 
board of directors without the client's consent. Opi¬ 
nion No. 378 concluded that a non-attorney, under¬ 
taking a research project involving a legal services 
program sponsored by the local bar association, 
may not, without the client's consent be given sum¬ 
marized information containing a client's confiden¬ 
tial information even though the client is not named 
and the information is in a form that could not 
reasonably be expected to reveal the client's identi- 
ty- 

Opinion No. 378 suggests that the method for 
capsulizing information may make it no longer con¬ 
fidential in nature. We urge extreme caution with 
this logic. What may be true of a legal services pro¬ 
gram having thousands of clients and cases is not 
likely to be true of an individual attorney or firm 
handling a relatively small number of estate plans 
and trusts referred by a single charity. We conclude 
that if the charity thinks the information is impor¬ 
tant, it should ask the clients directly. 

Finally, the attorney should keep in mind L.A. 
Ethics Opinion No. 298. it concludes that a lawyer 
may not properly represent a charity as prospec¬ 
tive beneficiary and at the same time an individual 
as donor in preparing wills and trusts. Any sugges¬ 
tion implicit in the charity's request for informa¬ 
tion, that the attorney has any obligation to the 


charity with regard to the content of the wills and 
trusts he prepares, raises the possibility of a con¬ 
flict of interest. This danger naturally must be 
carefully avoided. 


Opinion No. 404 (January 19, M3) 
r (Revised) / 

sbklCITATION AND ADVERTISING^* Advertis¬ 
ing, Including solicitation by malMs authorized 
toy the Rules of Professional Conduct. Advertis¬ 
ing may not be false or misleading. Solicitation 
may be prohibited. / 

Authorities Cited; / 

AIJison v. Louisiana State Bar Association, 362 
So.2d 489 (La. 1978); Bar Association of San Fran¬ 
cisco Opinion No. 1979-1; j 

Bates v. State Bar of Arizona, 433 U.S. 350 
(1977); \ / 

Bigelow v. Virginia, 421 IMS.809 (1975); 

Bishop, v. Committee of Professional Ethics, 
521 F.Supp.v219 (S.D. Iowa pSl); 

Central Hudson Gas v. Public Service Commls- 
sion, 447 U.SJ557 (1980); 

Eaton v. 'Supreme Court of Arkansas, 270 Ark. 
573, 607 S.W. 2d 55 (1980)/cert. denied, 450 U.S. 966 
(1981); \ / 

The Floridh Bar vf Schreiber, 407 So.2d 595 
(Fla. 1982); \ 

in reAppertMS NML2d 204 (Minn. 1981 ); 

In re Carroll, \24 Pfr\z. 80,602 P.2d 461 (1979); 
in re Greene, \54/N.Y.2d 118, 444 N.Y.S.2d 883 
(1981), cert. denieef\ -/- U.S. —, 102 S.Ct. 1738 (1982); 
In re Primus, 438 U.S. 421 (1978); 

In re —fa.SJ—, 102 S.Ct. 929 (1982); 

in re RuleofCduht,* 64 S.W-2d 638 (Tenn. 1978); 
In re Teichndr, 76 ill.2d 88, 387 N.E. 2d 265 
(1979), cert, denied, 44AU.S. 917 (1979); 

in re Utah State Bar Petition for Approval of 
Changes in Disciplinary, Rules on Advertising, 647 
P.2d 991 (Utah 1982); \ 

In re Zimmerman, \ 79 App.Div.2d 263, — 
N.Y.S.2d ~ (19J&1); \ 

Kansas v. Moses, 642 P .2d 1004 (Kan. 1982) ; 
Kentucky Bar Association v. Gangwlsh, 630 
S.W.2d66 (Kyil982); \ 

Kentucky Bar Association v. Stuart, 568 S.W.2d 
933 (Ky. 1978)/; \ 

Koffler u. Joint Bar Association, 51 N.Y.2d 140, 
432 N.Y.S.2d/872 (1980); \ 

Ohraliklv. Ohio State Bar Association, 436 U.S. 
447 (1978) ;J \ 

State Bar of California Opinion No. 1980-54; 
VirgiMa State Board of Pharmacy v. Virginia 
Citizens Consumer Council, 425 U.S.\748 (1976). 

The /Committee has received aXnumber of in¬ 
quiries relating to solicitation and advertising prac¬ 
tices engaged in by members of theXstate Bar of 
California practicing in the Los Angeres\area. The 
purpose of this opinion is to give geneiW\ 9 uidance 
with respect to advertising and solicitatib^ of legal 
business. v 

The variety of advertising and solicitation utiliz¬ 
ed by the legal profession is limited only by the Im¬ 
agination of lawyers. The following categories pro- 
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SOLICITATION AND ADVERTISING - Advertising, 
including solicitation by mail, is authorized by 
the Rules of Professional Conduct. Advertising 
may not be false or misleading. Solicitation may 
be prohibited. LOYOLA LAW SCHOOL 

!TB 2 1. i98j 

AUTHORITIES CITED : ^ LIBRARY 

Allison v. Louisiana State Bar 
Asso ciati on , 362 So.2d 469 
(La. 1978); Bar Association of 
San Francisco Opinion No. 
1979-1; Bates v. State Bar of 
Arizona , 433 U.S. 3 50 ( 1977); 

Bigelow v. Virginia , 421 U.S. 
809 (1975); Bishop v. Commitee 
o f Professional Ethics , 52 1 
F.Supp. 1219 (S.D. Iowa 1981); 

Central Hudson Gas v. Public 

Service Commission, 4<i 1 U.S. 

557 (1980); Eaton v. Supreme 

Court of Arkansas, 270 Ark. 
T7T; 51X7 S . W . 2 d 55 ( 1 980), 

cert, denied, 450 U.S. 966 
(1981); The Florida Bar v. 
Schreiber , 407 So.2d 595 (Fla. 
1982); In re Appert , 315 N.W.2d 
204 (Minn. 1981); In re Carroll , 
124 Ariz. 80, 602 P.2d 461 

(1979); In re Greene, 54 N.Y.2d 
1 18, 444 N. Y. S. 2d 883 ( 1981), 

cert, denied, _ U.S. , 

102 S.Ct. 1 738 ( 1982); In re 

Primus, 436 U.S. 421 (1978); 























In re R.M.J., U.S. , 

10 2 s.ct. 9 2 9 (T§8 2); In re 
Rule of Court / 564 S.W.2d 638 
(Tenn. 1978); In re Teichner, 
75 Ill.2d 88, 387 N . E.2d 26 5 

(1979), cert, denied, 444 U.S. 
917 (1979); In re Utah State 

Bar Petition' for Approval of 

Changes In Disciplinary Rules 

on Advertising , 647 P.2d 991 

(Utah 1982); In re Zimmerman, 

79 App.Div.2d 263,_ N.Y.S. 

2d_ (1981); Kan sas v ._ 

M ose s, 642 P.2d 1004 TKan. 

1982); Kentucky Bar Association 
v. Gangwish , 630 S.W.2d 66 (Ky. 
1982)/ Kentucky Bar Association 
v. Stuart , 568 S.W.2d 933 (Ky. 
1978); Koffler v. Joint Bar 
Association, 51 N.Y.2d 140, 432 
N.Y.S.2d 872 (1980); Ohralik v. 
Ohio State Bar Association, 436 
U.S. 447 (1978); State Bar of 

California Opinion No. 1980-54 
Virginia State Board of Phar¬ 

m acy v ._Virjinia_Citizens 

Consumer Council, 425 U.S. 748 

(1976). 


The Committee has received a number of inquiries 
relating to solicitation and advertising practices engaged 
in by members of the State Bar of California practicing in 
the Los Angeles area. The purpose of this opinion is to 
give general guidance with respect to advertising and 
solicitation of legal business. 

The variety of advertising and solicitation 
utilized by the legal profession is limited only by the 
imagination of lawyers. The following categories provide a 
basis for discussion: 
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( 1 ) Advertisement placed in the written media; 

(2) Advertisement by radio or television; 

(3) Announcements or other circulars sent to the 
general public; 

(4) Letters sent to individuals known or believed 
to have specific legal problems; 

(5) Personal solicitation, in person or by 
telephone, of individuals known or believed to have specific 
legal problems. 

The recognition of constitutional protection for 
commercial speech and press, which began with Bigelow v. 
Virginia , 421 U.S. 809 (1975), has resulted in the fed¬ 
eralization and constitutionalization of the regulation of 
lawyer solicitation and advertising. Four United State 
Supreme Court decisions substantially delineate the con¬ 
stitutional limits on the regulation of solicitation and 
advertising. California statutes and the Rules of Profes¬ 
sional Conduct provide certain substantive rules within 
these limits. 

The analytical structure for commercial speech 
regulation is provided in Central Hudson Gas v. Public 
Service Commission , 447 U.S. 557, 566 ( 1980): ( 1 ) Is the 

commercial speech misleading or related to an unlawful 
activity? (2) Are the governmental interests sought to be 
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protected substantial? (3) How directly does the regu¬ 
lation advance these interests? (4) Is there a less 
restrictive alternative? In In re R.M.J. the United States 
Supreme Court's most recent opinion, it stated the standard 
for the regulation of lawyer solicitation and advertising 
as follows: 


"[T]he state must assert a substantial 
interest and the interference with speech 
must be in proportion to the interest 
served. (Citing Central Hudson , supra.] 
Restrictions must be narrowly drawn, and the 
state lawfully may regulate only to the 
extent regulation furthers the state's 
substantial interest." 

In re R.M.J., U.5. _, 102 S.Ct. 929, 937-938 (1982). 


1. Printed Advertising 

Advertising in the written media was authorized in 
Bates v. State Bar of Arizona , 433 U.S. 350 ( 1 977), where 
the United States Supreme Court held that the blanket 
prohibition of such advertising is not sufficiently related 
to the state's interest in protecting lawyer professionalism 
and the quality of legal services. 
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False# deceptive or misleading advertising is 
subject to restraint under Bates # 433 U.S. at 383# and In re 

R.M.J. # _ U.S. _# 102 S.Ct.# at 936# and is prohibited 

under Rule 2-101 of the California Rules of Professional 
Conduct. In addition# Rule 2—101(A)(6) prohibits any 
advertising or solicitation "transmitted in any manner which 
involves intrusion# coercion# duress# compulsion# intimida¬ 
tion, threats or vexatious or harassing conduct." 

Pursuant to authority delegated by Rule 2-101(D)# 
the Board of Governors of the State Bar has determined that 
guarantees# warranties or predictions of the results of 
legal action and testimonials or endorsements of an attorney 
are presumed to be false# deceptive or misleading. In 
addition Rule 7.1 of the final draft of the Model Rules of 
Professional Conduct, proposed by the ABA Commission on 
Evaluation of Professional Standards# provides as follows: 

"A communication is false or misleading if 
it: 

"(a) contains a material misrepresenta¬ 
tion of fact or law, or omits a fact neces¬ 
sary to make the statement considered as a 
whole not materially misleading: 

"(b) is likely to create an unjustified 
expectation about results the lawyer can 
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achieve, or states or implies that the lawyer 
can achieve results by means that violate the 
Rules of Professional Conduct or other law? 
or 

"(c) compares the lawyer's services with 
other lawyers' services, unless the compari- 
son can be factually substantiated." 

In In re Zimmerman , 79 App.Div.2d 263, _ N.Y.S.2d _ 

(1981), a New York court interpreted its rule on misleading 
advertising to prohibit an attorney from advertising a 
specialty in which he was not experienced. Accord, In re 
Rule of Court , 564 S.W.2d 638 , 644 (Tenn. 1978 ); cf. 
Kentucky Bar Association v. Gangwish , 630 S.W.2d 66 (Ky. 
1982) (advertising of a discount). 

Even when a communication is not misleading, the 
state retains some authority to regulate. Restrictions on 
the time, place and manner of protected speech may be valid 
where they leave open ample alternative channels for com¬ 
munication of the information. Virginia State Board of 
Pharmacy v. Virginia Citizens Consumer Council , 425 U.S. 
748, 771 (1976); Eaton v. Supreme Court of Arkansas , 27 Ark. 
573, 607 S.W.2d 55 (1980) cert, denied, 450 U.S. 966 (1981); 
Bishop v. Committee on Professional Ethics , 521 F.Supp. 
1219, 1 230 (S.D.Iowa 1981 ). 
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2 


Radio or Television Advertising 


A note in Bates suggests that the distinctive 
characteristics of the electronic media (radio and tele¬ 
vision) may authorize additional regulation of attorney 
advertising through these media. 433 U.S., at 384 (dic¬ 
tum) . This suggestion was followed in Bishop v. Committee 
on Professional Ethics , 521 F.Supp. 1219, 1229 (S.D. Iowa 

1981), where the court approved Iowa’s restrictions on the 
promotional content of attorney advertising. California has 
not adopted any rule to implement the suggestion. Accord¬ 
ingly, advertising through the electronic media is permitted 
in California to the same extent as printed advertising. 

3. Announcements, Mailings and Handbills 

The United States Supreme Court struck down 
limitations on announcement cards mailed to the general 

public in In re R.M. J. , _ U.S. _, 102 S.Ct. 929 

(1982). Accord, In re Utah State Bar Petition For Approval 
of Changes in Disciplinary Rules on Advertising , 647 P.2d 
991 (Utah 1981). However, the Supreme Court did authorize 
states to require the filing of announcements, mailings and 
handbills with state authorities. 

California's only regulation of announcements, 
mailings and handbills is in Rule 2-101(E), which requires 
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the retention of such materials for one year, making them 
available to the State Bar upon request, and providing 
supporting information upon request for any factual or 
objective claims. Such regulation is authorized by In 
re R.M.J. (The same rule applies to all advertising). See 
also In re Appert , 315 N.W.2d 204 (Minn. 1981). 

4. Letters to Individual Prospective Clients 

California regulation of solicitation in person, 
by telephone and by letters to individuals is regulated by 
Rule 2-101(B), which provides as follows: 

"No solicitation or 'communication' 
seeking professional employment from a 
potential client for pecuniary gain shall be 
delivered by a member or a member's agent in 
person or by telephone to the potential 
client, nor shall a solicitation or 'communi¬ 
cation' specifically directed to a particular 
potential client regarding that potential 
client's particular case or matter and 
seeking professional employment for pecuniary 
gain be delivered by any other means, unless 
the solicitation or 'communication' is 
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protected from abridgment by the Constitution 
of the United States or by the Constitution 
of the State of California. a potential 
client includes a former or present client. 

"Notwithstanding the foregoing, nothing 
in this subdivision (B) shall limit or 
negate the continuing professional duties of 
a member of a member's firm to former or 
present clients, or a member's right to 
respond to inquiries from potential clients." 

This rule is very unsatisfactory, because it gives no 
guidance as to what kinds of otherwise prohibited conduct 
are constitutionally protected. 

Although it may be thought that letters to indi¬ 
viduals constitute solicitation that does not enjoy the 
commercial speech protection given to advertising, no neat 
line can be drawn between solicitation and advertising that 
makes sense on policy grounds. In re Appert , 315 N.W.2d 204 
(Minn. 1981). All advertising involves solicitation, either 
implicitly or explicitly (although some solicitation is not 
advertising). Koffler v. Joint Bar Association , 51 N.Y.2d 
140, 146, 432 N.Y.S.2d 872 (1980). Indeed, the United 

States Supreme Court itself, in giving first amendment 
protection to solicitation, has lumped commercial speech. 
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commercial advertising and solicitation together. Bigelow 


v. Virginia ^ 421 U.S. 809, 826 (1975). It also has approved 
solicitation by mail of clients with specific legal problems 
where the lawyer did not profit therefrom. In re Primus , 
436 U.S. 4 1 5 ( 1978) . 

There is a division of authority as to whether 

direct mail solicitation of potential clients by lawyers is 

* / 

constitutionally protected commercial speech.—' It has 
been approved in two states and in two California ethics 
opinions: Kentucky Bar Association v. Stuart , 568 S.W.2d 

933 (Ky. 1978); Koffler, 51 N.Y.2d, at 143; State Bar of 

California Opinion No. 1980-54; Bar Association of San 
Francisco Opinion No. 1979-1; Cf. In re Primus , 436 U.S. at 
435. However, it was disapproved in three cases: Allison 
v. Louisiana State Bar Association , 62 So.2d 489 (La. 1978); 
Kansas v. Moses , 642 P.2d 1004 (Kan. 1982); The Florida Bar 
v. Schreiber , 407 So.2d 595 (Fla. 1982). A mailing to a 
third party intermediary may lack first amendment protec¬ 
tion, even where direct solicitation is protected. In re 


*/ It should be noted that all of these cases predate 
R.M.J. , and may be subject to further Supreme Court clari¬ 
fication . 
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Greene, 54 N.Y.2d 118, 444 N.Y.S.2d 883 (1981), 


cert 


denied, _ O.S. _, 102 S.Ct. 1738 ( 1982). 

In State Bar of California Opinion No. 1980-54, 
the Standing Committee on Professional Responsibility and 
Conduct approved certain unsolicited letters offering 
professional services. The State committee took the 
following position. 

[T]he determination of whether the letter 
is an allowed advertisement or a prohibited 
solicitation will turn on whether the ser¬ 
vices are offered (a) with respect to a 
potential legal problem which may be common 
to many of the parties to whom the letter is 
directed, but which does not, as yet, exist 
(which would be permitted) or (b) with 
respect to a particular existent case or 
matter which involves, or which may eventu¬ 
ally involve, the individual solicited (which 
would not be allowed). 

While the State committee draws a line that may have merit, 
there is no persuasive argumentation in its opinion, and 
this Committee perceives none, to support a prediction that 
a California court would adopt the same position. 
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Apart from the foregoing ethics opinions of the 
State Bar and the Bar Association of San Francisco, we are 
aware of no California authority on the constitutionality of 
the direct mail solicitation of clients. The conflicting 
cases in other jurisdictions make it difficult to predict 
the outcome -of a judicial decision on this issue in 
California. If such solicitation does not enjoy constitu¬ 
tional protection, it is prohibited by Rule 2-101(B). 

5. Personal Solicitation 


Personal solicitation, whether face to face or by 
telephone, is also covered by the peculiar language of Rule 
2-101(B), and is prohibited unless it is constitutionally 
protected. 

Unlike advertising, personal solicitation is not 
visible or otherwise open to public scrutiny. Ohralik v. 
Ohio State Bar Association , 436 U.S. 447, 466 (1978). Cf. 

In re Primus , 436 U.S. at 435-436 . Often there is no 
witness other than the lawyer and the lay person whom he has 
solicited, making it difficult or impossible to obtain 
reliable proof of what actually takes place. Such solici¬ 
tation can involve invasion of privacy or overbearing 
persuasion. In consequence, two courts have imposed disci¬ 
pline for personal solicitation of clients where no other 
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factors were involved. See In re Teichner , 75 Ill. 2d 88, 
387 N*E*2d 265 (1979), cert, denied, 444 U.S. 917 (1979); 

In re Carroll , 124 Ariz. 80, 602 P.2d 461 (1979). 

Personal solicitation of business through an agent 
is prohibited by California Business Professions Code §§ 
6150-6154. Section 6152(a)(1) prohibits any person from 
acting as a runner or capper for an attorney. Section 
6151(a) defines a runner or capper as any person or firm 
acting in any manner or capacity as an agent for an attorney 
in the solicitation of business. This rule apparently 
satisfies the requirements of Central Hudson Gas : A less 

restrictive alternative is not available, because the 
runner or capper is not subject to the Rules of Professional 
Conduct, and he cannot be disciplined thereunder. The 
California Supreme Court recently disbarred an attorney for 
capping. See 2 Cal. Lawyer 45 (May, 1982). However, where 
a non-attorney refers clients without a promise of compen¬ 
sation or reward, such activity is protected by the first 
amendment. In re Appert , 315 N.W.2d 204 (Minn. 1981); Cf. 
Rule 3-102. 

Pursuant to Rule 2-101(D), the Board of Governors 
of the State Bar has adopted a presumption that the fol¬ 
lowing kinds of solicitation are improper: Advertising or 

solicitation delivered to a person in such a physical, 
emotional or mental state that he would not be expected to 
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exercise reasonable judgment as to the retention of counsel? 
advertising or solicitation delivered at the scene of an 
accident or en route to a health care facility. These rules 
appear justified, because a less restrictive alternative is 
not available. 

Indeed, the United States Supreme Court went 
somewhat further in Ohralik v. Ohio State Bar Association , 
436 U.S. 447 (1978), where it upheld the imposition of 

discipline on an attorney, who had found one prospective 
client in traction in a hospital and the second on the day 
that he knew that she had just been released from the 
hospital, and who had subsequently refused to withdraw upon 
request. The Supreme Court noted that the potential for 
overreaching is significantly greater when a lawyer, as a 
professional trained in the art of persuasion, personally 
solicits an unsophisticated, injured or distressed lay 
person, _id. at 465, and that under the adverse conditions of 
the case it was not unreasonable for the state to presume 
that in-person solicitation by lawyers more often than not 
will be injurious to the person solicited. 

In In re R.M.J. , _ U.S. ___, 102 S.Ct. 929 

(1982), the Supreme Court appears to state that Ohralik 
authorizes the prohibition of all in-person solicitation. 

_ U.S. at _, 102 S.Ct., at 937. However, the holding of 

Ohralik does not go that far. 
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The Committee believes that, in a proper case, the 
constitutional protection for certain kinds of personal 
solicitation of business by attorneys can be established. 
However, it is not at the present time able to identify the 
scope or limits of such authorized solicitation in the 
absence of guiding precedent, and in view of the language of 
the Supreme Court in In re R.M.J . The structure of Rule 
2-101(B) is such that it prohibits personal solicitation by 
attorneys unless such solicitation enjoys constitutional 
protection. 

This Committee believes that telephone solicita¬ 
tion is governed by the same standards as in-person solici¬ 
tation. See, e.g., standard (3) adopted by the Board of 
Governors of the State Bar, effective May 5, 1979. While it 
may be argued that telephone solicitation is not so obtru¬ 
sive, because the recipient can always hang up, the improper 
use of telephone solicitation techniques in other businesses 
are well known. 

This opinion is advisory only. The Committee acts 
only on special questions submitted ex parte, and its 
opinions are based on such facts only as are set forth in 
the questions presented. 
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advertising or solicitation delivered at the scene of 
an afccldent or en route to a health care faclllw. 
Thesarules appear justified, because a less reshnc- 
tive alternative is not available. / 

Indeed, the United States Supreme Courwent 
somewhat further in Ohrallk v. Ohio State Bar 
Association, 436 U.S. 447 {1978)# where it upheld the 
i m posit ionSot discipline on an attorney, who had 
found one prospective client in traction in a hospital 
and the second on the day that he knew that she had 
just been released from the hospital, and who had 
subsequently refused to withdraw ueton request. 
The Supreme Court noted that the ^potential for 
overreaching IsS. significantly greater when a 
lawyer, as a professional trained inrthe art of per¬ 
suasion, personal I ^solicits an unsophisticated, in* 
jured or distressed ray person, ia. at 465# and that 
under the adverse conditions of fne case it was not 
unreasonable for the\state tor presume that in- 
person solicitation by iXwyerymore often than not 
will be Injurious to the person Solicited. 

in In re ~ U>S./-, 102 S.Ct. 929 (1982)# 

the Supreme Court appeals to state that Ohrallk 
authorizes the prohlbltlonAf all in-person solicita¬ 
tion. — U.S. at —, 102 SA^tX at 937, However, the 
holding of Ohrallk does not goXhat far. 

The Committee beUeves that. In a proper case, 
the constitutional protection fqr certain kinds of 
personal sol (citation fo\ buslnesby attorneys can 
be established. HoWever, it is net at the present 
time able to idenmy the scope oX limits of such 
authorized solicitation In the absence of guiding 
precedent, and In view of the language of the 
Supreme Court/in In re R.AAJ. TheXstructure of 
Rule 2-101 (B)/is such that it prohibits personal 
solicitation by attorneys unless such solicitation en¬ 
joys constitutional protection. X 

This Committee believes that telephone 
solicitation' is governed by the same standards as 
In-person/ solicitation. See, e.g., standaXd (3) 
adopted py the Board of Governorsof the Stare Bar, 
effective May 5, 1979. While it may be argueo^that 
telephone solicitation is not so obtrusive, because 
the recipient can always hang up, the improper Xse 
of telephone solicitation techniques in othXr 
businesses are wel I known. ^ 

•It should be noted that all of these cases predate and 

may be subiect to further Supreme Court clarification. 


Opinion No.405 {November 17,1982) 

ATTORNEY AND CLIENT - Where client Is to 
follow attorney moving from one law firm to 
another, prior law firm may retain files until It 
receives written notlcefrom the client, providing 
that the flies are made available to the departing 
attorney in the interim. The prior law firm may 
copy the files before transmitting them, it is im¬ 
proper for the departing attorney to remove 
client flies prior to written notification by the 
client. 

Authorities Cited: 

Formal Opinion Nos. 197 and 330; Weiss v. Mar¬ 


cus , 51 Cal.App.3d 590 (2d Dlst. 1975) 

Our opinion has been requested with respect to 
the following facts: 

Law firm A was informed by an associate that 
he was resigning from the firm to accept employ¬ 
ment with law firm B. At the same time, the at¬ 
torney informed law firm A that two clients that he 
had brought to the firm during the course of his 
employment would be going with him to law firm B, 
The attorney removed the files relating to these two 
clients from the offices of law firm A without its 
consent, and refused to return them pending the 
receipt of written instructions from the client to 
transfer them to law firm B. 

Law firm A has asked our opinion on two 
issues: (1) Was it unethical for the attorney to 
remove the flies before the firm received notice 
from the clients as to their wishes; (2) is law firm A 
entitled to receive the original files back so that it 
may retain materials that do not belong to the 
clients, and copy mater la Is to be forwarded. 

The disposition of clients when an attorney, 
whether partner or associate, leaves a law firm is a 
delicate matter that, in the final analysis, must turn 
on the desires of the client. Accordingly, the client's 
interests must be given the greatest weight in the 
resolution of the above questions. 

When an attorney (whether partner or 
associate) leaves a law firm, the clients for whom 
that attorney has performed services will often con¬ 
tinue to be represented by the firm, and the files 
relating to the representation will likewise remain 
with the firm, if, on the contrary, the client directly 
informs a law firm that it desires the departing at¬ 
torney to continue the representation, the law firm 
is then relieved of further responsibility relating to 
the representation, and the files should go with the 
departing attorney. The law firm, however, may 
make copies of whatever documents It desires to re¬ 
tain for its own files. 

Problems arise principally In circumstances 
such as that presented here, where it is the depar¬ 
ting attorney who informs the law firm that the 
client's representation will be continued by him. 
Until the client informs the law firm directly of his 
wishes, both law firm A and the departing attorney 
have continuing duties with respect to the represen¬ 
tation of the client. However, normally the files can 
only be in possession of law firm A or of the depar¬ 
ting attorney. This Committee is of the opinion that 
In the normal case, law firm A should retain the 
files until It receives written notice from the client 
that the client desires the departing attorney to con¬ 
tinue the representation. During the interim, 
however, the files should be made available to the 
departing attorney to enable him to discharge his 
duties with respect tothe client. 

in such circumstances both sides have an 
obligation to plan for an orderly transition resulting 
from the departure of the attorney from the law 
firm. For example, both sides have an obligation to 
see that the client is contacted at the earliest prac¬ 
tical time, so that the client's desires will be com¬ 
municated to all interested parties. If the client 
responds that he wants the departing attorney to 
continue to handle his representation, law firm A 
should make every effort to assure that the entire 
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files are transferred to law firm B at the earliest op* 
portunity, However, the Committee believes It ap¬ 
propriate for law firm A to expect the client to ex¬ 
press his wishes in writing before releasing custody 
of the files. 

The foregoing principles permit responses to 
the questions posed. Absent unusual cir¬ 
cumstances, It was Improper for the attorney to 
remove the files from law firm A before It received 
direct communication from the client as to his 
wishes for his continued representation. 

Law firm A Is entitled to receive copies of the 
files, but it is doubtful that It Is entitled to receive 
the original files back. Prior opinions of this Com¬ 
mittee authorize a law firm, when a client has 
chosen to substitute another lawyer, to retain 
documents in a client's file that do not belong to the 
client. See Opinions 197 and 330. However, this Com¬ 
mittee believes that. In most cases, virtually 
everything In a client's file Is the property of the 
client, because It either has been copied at client ex¬ 
pense, or the time utilized to create It has been at 
client expense. Weiss v. Marcus, 51 Cal.App.3d 590, 
599 (2d Dlst. 1975); Opinion No. 330. Thus, In the 
typical case, a law firm should forward Its entire 
file to its successor, and may retain for Its own pur¬ 
poses copies of whatever It desires from the file. 


Opinion No. 406 (November 17,1982) 

ADVERSE INTERESTS. An attorney may repre¬ 
sent, a client In a dispute with a former client no 
longer represented by the attorney, so long/as 
the attorney obtained no confidential Info «mna- 
tlon as\a result of the representation of the 
former client relating to the matter for which he 
was retained by the new client, and prodded the 
present client gives written consent Ao the at¬ 
torney's employment after being Informed of the 
attorney's representation of the former client. 

Authorities Cited:\ / 

California Rule^\of Professional Conduct 4-101, 

5-102. \ / 

The Committee's oplnlonr has been requested 
concerning the ethical propriety of an attorney 
representing a new clieh^ defending against the 
debt collection efforts df\a former client. The 
former client was represented by the attorney In 
connection with unrelated debt collection matters. 
The attorney no longer has an>^attorney client rela¬ 
tionship with the former client add obtained no con¬ 
fidential information during the ^presentation of 
the new client. / \ 

Two rules of professional conduct govern the 
ethical question presented. Rule 4-10)\provides that 
an attorney pfiali not accept employment adverse to 
a former client relating to any matter In reference 
to which the attorney has obtained confidential in¬ 
formation by reason of the employment. The Inquir¬ 
ing attorney has indicated that no confidential in¬ 
formation was obtained In the prior representation 
relating to the matter which Is the subject of the 
new representation. 


tule of Professional Conduct 5-1021 A) provides 
as-for 

member of the State Bar shall not 
professional employment without first disci) 
his relation. If any, with the adverse party 
membenof the State Bar who accepts empl 
under thte rule shall first obtain the client's 
consent tasuch employment/' 

Because of the attorney's prior represei 
of the adversary of his new client. Rule 5- 
dates that tne attorney disclose the fact of 
representation to the new client and obtai 
client's written consent to the attorney 


ment prior to accepting such employmen 


Opinion No. 407 (November l ,1982) 


SECURITY FOR \FEES; SUIT 
Member of the State Bar shall 
quire a securlty\ Interest ad 
unless the transaction has been, 
the client In writing thereto. 



atlon 
man- 
prior 
the new 
employ- 


bring a suit for 
terminationof the 


against |i client only after 
ney-client relationship. 


Authorities Cited: 

California Rules of 
8-101; Formal Opinion 21 


The Committee's opl 
concerning the following 
was referred to an attor 
and the attorney perfor 
the client's behalf. The 




FEES, A 
knowingly ac* 
to a client 
illy discksed to 
n attorney may 


lonal Conduct 5-101, 


&n has been requested 
frcumstances. A client 
In a criminal matter 
hours of service on 
then obtained other 
counsel. The client gave to Ihe attorney a white 
mink jacket as collateral to secure a fee for the 
work performed by the? attorney. The client subse¬ 
quently had no contact with the attorney, refuses to 
pay the bill and falls i/b respond to the attorney's at¬ 
tempts to communicate by letter and telephone. 
The attorney has inquired as to th4 ethical proprie¬ 
ty of selling the fur/fcoat and suing the clientfor the 
balance of the fee dire. \ 

Rule 5-101 of tNe California Rule of Professional 
Conduct provides that a member ofVhe State Bar 
shall not knowiAgty acquire a security Interest 
adverse to a cl ieht unless A 

"(1) the transaction and terms In which the 
member of the State Bar acquires the mterest are 
fair and reasonable to the client anm are fully 
disclosed and transmitted in writing to the client In 
manner andf terms which should have reasonably 
been understood by the cl lent; (2) the cl ieni Is given 
a reasonable opportunity to seek the advice of In¬ 
dependent/counsel of the client's choice on 1 
section, ^nd (3) the client consents in 
thereto/j 

In tpe situation presently before this Cor 
tee, th® mink coat. If given as security for the pay¬ 
ment On fees as distinguished from given In lieu of 
fees, was obtained by the attorney without 
adherence to the requirements of Rule 5-101 In that 
the terms of the transaction be set forth In writing 
and that the client consent In writing to the transac¬ 
tion. Whether or not the client Is estopped to deny 
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ADVERSE INTERESTS. An attorney may represent a client 
in a dispute with a former client no longer represented 
by the attorney, so long as the attorney obtained no 
confidential information as a result of the representa¬ 
tion of the former client relating to the matter for which 
he was retained by the new client, and provided the present 
client gives written consent to the attorney’s employment 
after being informed of the attorney's representation of 
the former client. 


AUTHORITIES CITED: 

California Rules of 
Professional Conduct 
4-101, 5-102. 

The Committee's opinion has been requested*concerning the 
ethical propriety of an attorney representing a new client defending 
against the debt collection efforts of a former client. The former 
client was represented by the attorney in connection with unrelated 
debt collection matters. The attorney no longer has any attorney 
client relationship with the former client and obtained no confidential 
information during the representation of the new client. 

Two rules of professional conduct govern the ethical question 
presented. Rule 4-101 provides that an attorney shall not accept 
employment adverse to a former client relating to any matter in refer¬ 
ence to which the attorney has obtained confidential information by 
reason of the employment. The inquiring attorney has indicated that 
no confidential information was obtained in the prior representation 
relating to the matter which is the subject of the new representation. 



No. 406 


Rule of Professional Conduct 5-102CA) provides as follows 

"A member of the State Bar shall not 
accept professional employment without first 
disclosing his relation, if any, with the 
adverse party .... A member of the State 
Bar who accepts employment under this rule 
shall first obtain the client's written 
consent to such employment." 

Because of the attorney’s prior representation of the 
adversary of his new client. Rule 5-102 mandates that the attorney 
disclose the fact of the prior representation to the new client 
and obtain the new client's written consent to the attorney's 
employment prior to accepting such employment. 

This opinion is advisory only. The Committee acts only 
on specific questions submitted ex parte , and its opinions are 
based only on the facts set forth and the questions presented. 
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Rule of Professional Conduct 5-102CA) provides 
as follows: 

'A member of the State Bar shall nef"accept 
professional employment without fl^sfdlscloslng 
his relatlbr^if any, with the adverse party . . . . A 
member of me^State Bar whp^ccepts employment 
under this rule shail first^tain the client's written 
consent to such employment/' 

Because of th^^ttorttev's prior representation 
of the advers^rfof his newow^nt. Rule 5-102 man¬ 
dates thaHheattorney disclose fhe4^ct of the prior 
representation to the new client and o&taiQttie new 
client's written consent to the attorney's erhploy- 
it prior to accepting such employment. 


Opinion No. 407 (November 17, 1982) 

SECURITY FOR FEES; SUIT FOR FEES. A 
Member of the State Bar shall not knowingly ac¬ 
quire a security Interest adverse to a client 
unless the transaction has been fully disclosed to 
the client In writing thereto. An attorney may 
bring a suit for fees against a client only after 
termination of the attorney-client relationship. 

Authorities Cited: 

California Rules of Professional Conduct 5-101, 
8-101; FormalOpinion212. 

The Committee's opinion has been requested 
concerning the following circumstances. A client 
was referred to an attorney In a criminal matter 
and the attorney performed 22 hours of service on 
the client's behalf. The client then obtained other 
counsel. The client gave to the attorney a white 
mink jacket as collateral to secure a fee for the 
work performed by the attorney. The client subse¬ 
quently had no contact with the attorney, refuses to 
pay the bill and fails to respond to the attorney's at¬ 
tempts to communicate by letter and telephone. 
The attorney has inquired as to the ethical proprie¬ 
ty of selling the fur coat and suing the client for the 
balance of the fee due. 

Rule 5-101 of the California Rule of Professional 
Conduct provides that a member of the State Bar 
shall not knowingly acquire a security Interest 
adverse to a client unless 

"(1) the transaction and terms in which the 
member of the State Bar acquires the interest are 
fair and reasonable to the client and are fully 
disclosed and transmitted in writing to the client in 
manner and terms which should have reasonably 
been understood by the client; (2) the client is given 
a reasonable opportunity to seek the advice of In¬ 
dependent counsel of the c lient's choice on the tran¬ 
saction, and (3) the client consents in writing 
thereto." 

In the situation presently before this Commit¬ 
tee, the mink coat. If given as security for the pay¬ 
ment of fees as distinguished from given In lieu of 
fees, was obtained by the attorney without 
adherence to the requirements of Rule 5-101 In that 
the terms of the transaction be set forth In writing 
and that the client consent In writing to the transac¬ 
tion. Whether or not the client Is estopped to deny 
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an understanding of the terms of the transaction 
and Its fairness Is a question of law on which this 
Committee cannot render an opinion. 

Once In the attorney's possession, however, the 
mink coat and disposition thereof would. Insofar as 
ethical questions are concerned, be governed by 
Rule 8-101 of the California Rules of Professional 
Conduct dealing with property of a client In the 
hands of an attorney. Rule 8-101 provides that no 
property belonging to a client may be withdrawn or 
converted to the personal use of the attorney so long 
as the client disputes the right of the attorney to 
that property. I n the present situation, ethical pro¬ 
priety would require the attorney to obtain the writ¬ 
ten consent of the former client to the sale or reten¬ 
tion by the attorney of the fur coat In full or part 
payment of legal fees, or the coat should be retain¬ 
ed, In trust, by the attorney, pending resolution of 
any fee disputes between the attorney and the 
client. 

Once the attorney-client relationship has ter¬ 
minated either by the attorney's withdrawal or 
substitution out of the matter, the attorney Is 
ethically free to file suit against the former client 
for attorney's fees. (Opinion 212.) Because the 
client has obtained counsel and, presumably, ter¬ 
minated the attorney-client relationship with the In¬ 
quiring attorney, a suit may be commenced for fees 
claimed to be due. In connection with that suit, the 
attorney may deposit the fur coat Into court or re¬ 
tain It In trust pending the outcome of that dispute. 


)pinion No. 408 (December 15,1982), 


CONFIDENTIAL INFORMATION - Representa¬ 
tion of a suspended corporation. An attorney 
may represent a corporation which Kas been 
"suspended" pursuant to Section 23301 of the 
Revenue and Taxation Code, but' may not 
mislead the court with respect to the'status of the 
corporation. / 

\ / 

Authorities Cited: / 

California Revenue and Taxation Code, Section 
23301 and Section 25962.1; California Rules of Pro* 
fessional Cort^uct, Rule 7*105. / 

A taw flmn\has been regained by an Insurer of a 
corporation, toVepresen^the interests of the cor¬ 
poration in litigation which has been filed against 
said corporation. The corporation has been 
"suspended" for repayment of taxes pursuant to 
California Revepcfc and Taxation Code, Section 
23301. The Rey4nue\and Taxation Code, Section 
25962.1 states/ "Any person who attempts or pur¬ 
ports to exercise the powers, rights and privileges 
of a bank or corporation Vhich has been suspended 
pursuan/'to Section 23301 is punishable by a fine 
of not/less than two hundred and fifty dollars 
($250.00) and not exceeding\one thousand dollars 
($1,000.00) or by Imprisonment not exceeding one 
year, or both fine and imprlsonrhpnt." The question 
asked: "Is an attorney who attends to protect the 
Interests of the suspended corporation acting In 
violation of Revenue and Taxation Code, Section 
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ai^understanding of the terms of the transaction 
anaMte fairness is a question of law on wWfh this 
Committee cannot render an opinion. f 

Oncb^n the attorney's possession, however, the 
mink coanind disposition thereof wouki; Insofar as 
ethical questions are concerned, be/governed by 
Rule 8-101 of the California Rules of Professional 
Conduct dealingswlth property ot^a client in the 
hands of an attorney. Rule 8-10l/provldes that no 
property belonging fia client may be withdrawn or 
converted to the personal use of the attorney so long 
as the client disputes the right of the attorney to 
that property. In the preset situation, ethical pro¬ 
priety would require the attorney to obtain the writ¬ 
ten consent of the formerclient to the sale or reten¬ 
tion by the attorney orthe fur coat In full or part 
payment of legal fees/or the coatShould be retain¬ 
ed, in trust, by the^ttorney, pendingresolution of 
any fee disputesyoetween the attorney and the 
client. / \ 

Once the attorney-client relationship l^as ter¬ 
minated elthef by the attorney's withdrawal or 
substitution mrt of the matter, the attornek is 
ethically free to file suit against the former client 
for attorney's fees. (Opinion 212.) Because thes 
client has/obtained counsel and, presumably, ter¬ 
minated the attorney-client relationship with the In¬ 
quiring attorney, a suit may be commenced for fees 
claimed to be due. In connection with that suit, the 
attorney may deposit the fur coat into court or re¬ 
tain It in trust pending the outcome of that dispute. 


259632.1# and exposing himself to the penalties con¬ 
tained therein?" 

The question, as phrased, involves a legal inter¬ 
pretation. Whether a Revenue and Taxation Code 
section applies to an attorney's conduct is not an 
ethical question within the authority of this commit¬ 
tee. Therefore, we interpret the question to be 
whether it would be a violation of an attorney's 
ethical responsibilities to undertake the defense of 
such a corporation In a lawsuit. 

We conclude that it would not be unethical to 
represent the suspended corporation if the attorney 
does not mislead the tribunal or the parties as to the 
status of the corporation. 

Rule 7-105 of the California Rules of Profes¬ 
sional Conduct states "In presenting a matter to a 
tribunal, a member of the State Bar shall: (1) 
Employ, for the purpose of maintaining the causes 
confided to him such means only as are consistent 
with truth, and shall not seek to mislead the judge, 
judicial officer or jury by an artifice or false state¬ 
ment of fact or law..." 

So long as this rule is complied with, there 
should be no ethical breach by representing the cor¬ 
poration's rights. While the courts should not be 
deceived as to the status of the corporation, an at¬ 
torney is able ethically to represent the corporation 
any manner available, including by challenging 
interpretations of the applicable suspension 
statutes. 
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Opinion No. 408 (December 15, 1982) 

CONFIDENTIAL INFORMATION - Represents- 
tlon of a suspended corporation. An attorney 
may represent a corporation which has been 
"suspended" pursuant to Section 23301 of the 
Revenue and Taxation Code, but may not 
mislead the court with respect to the status of the 
corporation. 

Authorities Cited: 

California Revenue and Taxation Code, Section 
23301 and Section 25962.1; California Rules of Pro¬ 
fessional Conduct, Rule 7-105. 

A law firm has been retained by an insurer of a 
corporation, to represent the interests of the cor¬ 
poration in litigation which has been filed against 
said corporation. The corporation has been 
"suspended" for nonpayment of taxes pursuant to 
California Revenue and Taxation Code, Section 
23301. The Revenue and Taxation Code, Section 
25962.1 states: "Any person who attempts or pur¬ 
ports to exercise the powers, rights and privileges 
of a bank or corporation which has been suspended 
pursuant to Section 23301 ... is punishable by a fine 
of not less than two hundred and fifty dollars 
($250.00) and not exceeding one thousand dollars 
($1,000.00) or by imprisonment not exceeding one 
year, or bothfineand imprisonment." The question 
asked: "Is an attorney who attempts to protect the 
interests of the suspended corporation acting in 
violation of Revenue and Taxation Code, Section 


Opinion No. 409 (February 7,1983) 

PRESERVATION OF CONFIDENTIAL IN- 
FORMATION; ADVERSE INTERESTS? An at¬ 
torney representing the defendant In ar pending 
criminal case may communicate confidential in- 
formatlortsabout the case to entertainment In¬ 
dustry representatives only with ttfe client's con¬ 
sent. DR 5-10hshouid be compiled with before ob¬ 
taining such cohsent If the attorney Is consider¬ 
ing any type of agreement under which he would 
receive compensation to/ Information com¬ 
municated to such Industry representatives. 

Authorities Cited: . . 

California State BaiyAct, Business and Profes¬ 
sion Code, Section 6061m!) 

California Rules dr ProfessionsLConduct, Rules 
4-101,5-101.5-102,6-101 \ 

ABA Canon 4, BR 4-101. Canon 5, DR.5-101 
Commerciai/Standard Title Co. Superior 
Court (1979) 92 Gal. App. 3d 934 

Maxwell vl Superior Court (1982) 30 Cats^App. 
3d 606 / 

People \f. Corona (1978) 80 Cal. App. 3d684 
Yorn vf Superior Court (1979 ) 90 Cal. App. 3e 


The Committee's opinion has been requested 
concerning the ethical propriety of communica¬ 
tions with entertainment industry representatives 
by a Los Angeles Deputy Public Defender represen¬ 
ting a defendant charged with a serious felony in a 
case presently being tried in the Los Angeles Coun- 
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PRESERVATION OF CONFIDENTIAL INFORMATION; 

ADVERSE INTERESTS. An attorney representing 
the defendant in a pending criminal case may 
communicate confidential information about the 
case to entertainment industry representatives 
only with the client's consent. DR 5-101 should 
be complied with before obtaining such consent 
if the attorney is considering any type of 
agreement under which he would receive compensa¬ 
tion for information communicated to such industry 
representatives. 


AUTHORITIES CITED: 

California State Bar Act, Business and Professions Code, Section 
6068(e) 

California Rules of Professional Conduct, Rules 4-101, 5-101, 
5-102, 6-101 

ABA Canon 4, DR 4-101. Canon 5, DR 5-101 

Comme rcia l Standa r d Title Co. v. Superior Court (1979) 92 Cal. 
App. 3d 934 

Maxwell v. Sup e rior Court (1982) 30 Cal. App. 3d 606 

People v. Corona (1978) 80 Cal. App. 3d 684 

Yorn v. Superior Court (1979) 90 Cal. App. 3d 669 


The Committee's opinion has been requested concerning 
the ethical propriety of communications with entertainment indus 
try representatives by a Los Angeles Deputy Public Defender 
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representing a defendant charged with a serious felony in a 
case presently being tried in the Los Angeles County Superior 
Court. The case has attracted considerable media attention, 
and both the defendant and his attorney have been contacted by 
entertainment industry representatives expressing interest in 
a dramatic treatment of the case, including the alleged offenses 
and the trial itself. The defendant apparently admits committing 
the alleged criminal acts, but is asserting a "psychiatric 
defense," claiming he lacked the requisite criminal intent at 
the time the acts were committed. The defendant has not, 
however, asserted the defense of not guilty by reason of insanity. 

The attorney, while not intending to discuss the 
matter with media representatives during the trial, has inquired 
as to his ethical obligations concerning such communications 
afte r the trial has ended. The attorney has expressed the concern 
that if neither he nor his client communicate with the producers 
of a dramatic representation of the case, his client may be 
placed in an even more unfavorable light than if the attorney 
or the client disclosed certain information to such producers. 

The attorney further advises that, while there has as yet been 
no discussion of compensation of either the lawyer or the client 
for information communicated to entertainment industry representa¬ 
tives, such compensation might in the future be offered. The 
attorney requested that the Committee advise concerning any 
ethical obligations relating to such compensation. 
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An attorney has both a duty of loyalty to his client 
and a duty not to disclose confidential information learned by 
the attorney in the course of his representation. Commercial 
Standard Title Co. v. Superior Court , 92 Cal. App. 3d 934, 945 
(1979); Yorn v. Superior Court , 90 Cal. App. 3d 669, 675 (1979). 
Section 6068 of the Business and Professions Code provides that 
it is the duty of an attorney "to maintain inviolate the confi¬ 
dence, and at every peril to himself preserve the secrets, of 
his client." Both the duty of loyalty and the duty to maintain 
client confidences remain after termination of the attorney-client 
relationship. Rule of Professional Conduct, Rule 4-101; ABA 
EC 4-6. In Yorn v. Superior Court , supra , the court stated: 

"Few percepts are more firmly entrenched 
than that the fiduciary relationship between 
attorney and client is of the very highest 
character [citations] and, even though terminated, 
forbids (1) any act which will injure the former 
client in matters involving such former represen¬ 
tation or (2) use against the former client of 
any information acquired during such relationship." 

90 Cal. App. 3d at 675. 

On the other hand, confidential information acquired by the 
attorney may be disclosed by the attorney if the client consents . 
Rule of Professional Conduct, Rule 4-101; Commercial Standard 
Title Co. v. Superior Court, supra, at 945. 
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An attorney may acquire a pecuniary interest adverse 
to a client only upon complying with the disclosure, fairness 
and consent requirements of Rule 5-101. 

Applying these principles to the assumed facts, the 

Committee believes that defense counsel in a criminal case may 

disclose confidential information about the matter to entertain- 

1 / 

ment industry representatives under the following conditions: 

(1) The disclosure of confidential information to 
entertainment industry representatives should be made only with 
the client's informed c onsent . In order for the client's consent 
to be "informed," the attorney should fully disclose to the 
client the nature of the proposed communications with entertain¬ 
ment industry representatives, the purpose of the disclosures, 
the benefits and detriments to the client, both legal and other¬ 
wise, which might result from such disclosures, whether the 
attorney is to be compensated for such disclosures (see further 
discussion in Part (2) below), and any other specific facts which 
could have an important bearing on the client's decision. 

Although no Rule of Professional Conduct specifically so requires 
the Committee believes it is advisable for both the attorney's 
advice and client's consent to be in writing. Such written 
consent is, for example, required by Rule 4-101 allowing represen 
tation adverse to a client* only with the client's informed, 

1 / 

This opinion is concerned only with counsel's communications 
with entertainment industry representatives about a film or other 
dramatic treatment of the case. The opinion does not deal with 
communications by or on behalf of the defendant with the press or 
other public media during the course of the trial. 


- 4 - 





No. 409 


written consent. (Since the attorney is presenting a 
"psychiatric defense" at trial, he should also bear in mind 
the client's mental state at the time such consent is given, 
creating a risk that the consent might be incompetently given.) 

(2) If the attorney expects to be compensated or 
otherwise benefit financially from the disclosures. Rule of 
Professionsl Conduct 5-101 comes into play, providing: 

"A member of the State Bar shall not 
enter into a business transaction with a 
client or knowingly acquire an ownership, 
possessory, security or other pecuniary 
interest adverse to a client unless (1) the 
transaction and terms in which the member of 
the State Bar acquires the interest are fair 
and reasonable to the client and are fully 
disclosed and transmitted in writing to the 
client in manner and terms which should have 
reasonably been understood by the client, 

(2) the client is given a reasonable opportunity 
to seek the advice of independent counsel of 
the client's choice on the transaction, and 

(3) the client consents in writing thereto." 

Recent appellate decisions have emphasized that a criminal 
defense attorney's acquisition of a financial interest adverse 
to the client may not only violate the Rules of Professional 
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Conduct, but result in a finding that the defendant was 
deprived of the constitutionally guaranteed "effective assistance 
of counsel." See, e.g., People v. Corona (1978) 80 Cal. App. 

3d 684; Maxwell v . Superi or Court (1982) 30 Cal. 3d 606. In 
each of these cases, defense counsel, prior to trial, obtained 
exclusive literary and dramatic property rights to the defendant's 
"life story." In Corona , the Court held that counsel's acquisi¬ 
tion of this adverse financial interest, together with counsel's 
trial tactics aimed at furthering these interests (e.g., by 
generating sensational trial publicity) deprived defendant of 
the effective assistance of counsel, resulting in a reversal of 
his conviction. In Maxwel l, the Court refused to disqualify 
counsel prior to trial merely because such a "life story" agree¬ 
ment had been entered into, where the consent of the client 
had been obtained after extensive disclosure of the risks 
inherent in such an agreement. 

{■fliile the public defender in the present situation has 
not entered into any such "life story" agreement with the 
defendant-client, the Committee believes that receiving compensa¬ 
tion for disclosing client confidences would constitute the 
acquisition of a "pecuniary interest adverse to the client" 
triggering the disclosure and consent requirements of Rule 5-101, 
as well as the substantive standard that the transaction be 
"fair and reasonable to the client." (See also ABA DR 4-101(B), 
which provides that a lawyer shall not knowingly "use a confidence 
or secret of his client for the advantage of himself or a third 
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person, unless the client consents after full disclosure.") If 
the attorney anticipates receiving any compensation for communica¬ 
tions with entertainment industry representatives relating to 
this matter, he should take seriously Rule 5-10l's admonition 
that the client must be given a "reasonable opportunity to seek 
the advice of independent counsel." Since the client may well 
be in a position to enter into an advantageous financial arrange¬ 
ment with media representatives, the attorney may be placed in 
a position where he is tempted to benefit himself financially at 
the expense of his client, precisely the danger Rule 5-101 is 
intended to meet. 

The attorney should also follow any rules applicable to 
employees of the Public Defender's Office concerning receipt of 
compensation or financial benefits relating to matters within the 
scope of the attorney's work for the Office. The substance of 
any such rule is beyond the scope of this opinion. 

This opinion is advisory only. The Committee acts 
only on special questions submitted ex p arte , and its opinions 
are based on the facts set forth and the questions presented. 
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EX PARTE COMMUNICATIONS WITH EMPLOYEES OF A CORPORA¬ 
TION BY OPPOSING COUNSEL — It is not proper for 
opposing counsel or its investigator to contact 
ex parte an employee of a corporation that is a party 
to a suit knowing that the information sought from 
the employee relates to a subject of controversy. 


» 




AUTHORITIES CITED: 

California Rules of Profes¬ 
sional Conduct: Rule 7-103; 

ABA Code of Professional 
Responsibility: DR 7-104, 

EC 4-1; Los Angeles County 
Bar Informal Opinion 1976-1; 

Los Angeles County Bar 
Formal Opinion 369; Upjohn v. 
United States , 449 U.S. 383, 393 
(1981); D.I. Chadbourne, Inc. 
v. Superior Court, 36 Cal 
Rptr. 468, 477 (1964); U.S. v. 
Nobles , 422 U.S. 225, 236-240; 
Hickman v. Taylor, 329 U.S. 

495, 5il (1947) ; f.r.c.p. 
26(6)(3); Calif. Evid. Code 
§1222; Federal Rules of Evidence 
Rule 801(d)(2). 


The Committee has been asked to review the propriety of 
an opposing counsel or his investigator making ex parte contacts 
with employees of a party corporation represented by counsel when 
the employees are not members of the control group of the corpora¬ 
tion. 

The Committee has been specifically asked to re-evaluate 
its Informal Opinion 1976-1, which, in essence, sanctioned such 
ex parte contacts, in light of a recent decision of the United 












States Supreme Court which held the "control group test” was 
inapplicable in determining whether certain communications between 
the corporate party's general counsel and its non-control group 
employees were protected under the work product rule and the 
attorney-client privilege. Upjohn v. United States , 449 U.S. 383 , 
393 ( 1981 ). 

It is well established that an attorney should avoid 
ex parte contacts with an opposing party that is represented by 
counsel. Calif. Rule of Professional Conduct 7-103, provides: 

"A member of the State Bar shall not commu¬ 
nicate directly or indirectly with a party whom 
he knows to be represented by counsel upon a 
subject of controversy, without the express 
consent of such counsel. This rule shall not 
apply to communications with a public officer, 
board, committee or body.” 

See also ABA Code of Professional Responsibility 7-104. 

When an individual is a party, compliance is easy. 
However, when the party is a corporation, compliance is more 
complex. 

In Informal Opinion 1976-1 (Jan. 15, 1976), this com¬ 
mittee found that it was proper for an adverse party through it's 
lawyer or investigator to interview a "non-management” employee 
of a corporation represented by counsel. 

In Formal Opinion 369 (Nov. 23, 1977), this committee 
found that the relevent test is the extent to which the employees 
are "closely, identified with management of the company". 

(@ page 6 ). 
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We further advised that "In the case of such an employee 
(who for convenience will be referred to herein as a "controlling 
employee"), the right of the corporation to representation by 
counsel must prevail over the inquiring attorney's unrestricted 
access to officers and employees of the corporation." (@ page 8). 

The Supreme Court in Upjohn held that a corporation and 
its employees generally should be treated as one and the same 
person for the purposes of the work product rule and the attorney- 
client privilege. 449 U.S. 383, 393 (1981). 

The attorney-client privilege as applied to corporations 
is also extensively discussed in D.I. Chadbourne, Inc, v. Superior 
Court, 36 Cal. Rptr. 468, 477 (1964), where the California Supreme 
Court rejected an absolute rule, but rather listed eleven "basic 
principles" pursuant to which the attorney-client privilege either 
applies or doesn't apply. 

Although Upjohn , is not controlling, it is certainly 
instructive as to whether or not the control group test should be 
rejected in determining which employees constitute the "corporate 
party". Its reasoning may be logically extended to ex parte con¬ 
tacts with a corporate party's employee by opposing counsel for at 
least four reasons. 

First, the corporate employee may be prejudiced either 
directly or indirectly by the ex parte contact. Second, the cor¬ 
poration has an interest in seeing that information or knowledge 
learned by an employee in the course of the employee's employment 
is not released to a party with an interest inimical to the cor¬ 
porate employer without the protection and advice of counsel. 
Third, due to the difficulty of ascertaining whether an employee 
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is acting within the scope of his or her employment, a corporate 
employee might be induced by opposing counsel into making admis¬ 
sions or statements that are binding upon the corporation. Fourth, 
due to the difficulty in ascertaining who is a control group 
member, opposing counsel might contact a party whom he believes is 
not a control group member, only to find out later that the person 
contacted was a control group member, thereby rendering the contact 
improper. 

An employee who makes a statement in the course or scope 
of employment may bind the corporation. California Evidence Code 
§1222. Such an admission might injure the corporation, and in 
turn, the employee by either harming the corporation itself and 
thereby endangering the employee's source of income or by jeopard¬ 
izing the employee's position at the corporation. The obvious 
purpose of Rule 7-103 is to insure that lay persons are not 
injured by an attorney inducing an unsuspecting lay person to make 
damaging admissions. This purpose is furthered by prohibiting 
ex parte contacts with all employees of a corporate party since 
such contacts could possibly injure the employee. 

The rule prohibiting ex parte contacts should be extend¬ 
ed to all employees of a corporate party because opposing counsel 
could cause a lay employee to divulge information such as legal 
advice of corporate counsel, trade secrets, or information consider¬ 
ed attorneys' work product. If that is possible, corporate counsel 
is placed at a severe disadvantage because he or she will not be 
able to give confidential advice to non-control group employees 
without the assurance that such information and advice would not be 
disclosed during an ex parte contact with opposing counsel. This 






is precisely the issue that Justice Rehnquist addressed in this 
opinion in Upjohn when he stated, "the attorney and client must be 
able to predict with some degree of certainty whether certain dis¬ 
cussions will be protected." 449 U.S. at 393. 

Forbidding ex parte contacts by opposing counsel with 
the non-control group employees of a corporate party furthers the 
ends enunciated by Justice Rehnquist by assuring the corporation 
and its counsel that privileged information will not be inadver¬ 
tently disclosed to opposing counsel through that counsel's 
superior training and skill. This furthers the policy of promoting 
frankness and candor between corporate employees and corporate 
counsel. See ABA code of Professional Responsibilty, Ethical Con¬ 
sideration 4-1; United States v. Nobles , 422 U.S. 225, 236-240; 
Hickman v. Taylor . 329 U.S. 495, 511 (1947); F.R.C.P. 26(6)(3). 

This is especially true in light of the fact that many communi¬ 
cations between corporate counsel and non-control group employees 
involve attempts to encourage faithful compliance with the law. 
Upjohn v. United States , supra at 392. 

Under California Evidence Code Section 1222, an employee 
may bind a corporation by making admissions about acts or facts 
within the scope of his or her employment. See also Federal Rules 
of Evidence, Rule 801(d)(2). If any such admission is damaging to 
either the employee or the corporation the clear purpose of Rule 
7-103 will be circumvented by an attorney who with his or her 
superior training and skill may cause an unwary corporate employee 
to make damaging revelations of privileged information. 

The obvious rejoinder to this criticism is that as long 
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as the admission or statement is not within the scope of the 
employee’s employment no harm can be done. This reasoning is 
flawed for the practical reason that it is difficult for an 
attorney or the employee to draw precisely the line between what 
is and what is not within the scope of the employee’s employment. 
Moreover, even though the attorney might scrupulously avoid asking 
questions or soliciting information within the employee's scope of 
employment, the employee might nevertheless volunteer damaging or 
privileged information for which the opposing counsel had not ask¬ 
ed which is within the scope of the employee's employment thereby 
binding the corporation. Certainly, no lay employee, especially 
an unsophisticated one, would be able to tell whether his or her 
statements are within the scope of his or her employment. 

One of the reasons that the Supreme Court decided not 
to adopt the "control group test" in Upjohn v. U.S. , supra , was 
that "[dlisparate decisions in cases applying the test illustrate 
its unpredictability." 449 U.S. at 393. The Committee believes 
that the unpredictability of the test places opposing counsel in 
a very difficult situation. If an attorney contacts the employee 
of a corporate party believing that the employee is not a control 
group member and it is later determined that the employee is a 
member of the control group, the attorney has inadvertently vio¬ 
lated Rule 7-103 and could be subject to discipline. Moreover, 
corporate counsel must be able to determine with certainty that 
communications to employees which he or she may make will not be 
divulged to the opposing counsel. 

Therefore, in order to promote candor and frankness 
between counsel and client, corporate counsel must know if the 
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' person to whom he or she speaks is a member of the control group. 
Since, this can not be accurately determined in advance, it is 
best to draw a clear and unequivocal line — opposing counsel 
should not nave ex parte contacts concerning a subject of contro¬ 
versy with the employees of a corporate party to the controversy. 
This promotes the confidentiality of corporate counsel's advice 
arid assures opposing counsel that he or she is not making poten¬ 
tially improper contacts with the opposing party. 

This opinion is advisory only. The Committee acts on 
specific questions submitted ex parte , and its opinion is based 
on the facts set forth in the question submitted. 
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Opinion No. 411 (April 20,1983) 

COMMUNICATION WITH ADVERSE PARTY. An ittor- 
nay ahoutd not oaftwnunicsto with an Adverse party 
without the txpraaa oonaant o t tha edveree party's 
attornay In oonnaetion with matter* previously 
litigated whara tha partite ramaln atfvaraa with 
raapaot to tha prior IWgstion or terere right* and 
Habllltlaa of tha advaraa party may ha! attoteed. 

AUTHORITIES CITED;, 

Rule 7-103; 

Coda of CMI Procedure. §§283,284; and 
Lot Angelas County Bar Opinion Nos. 213, 334. 

Tha CommlOes'aiOpMon has baan requested Mi the 
ethical propriety of an attorney communicating directly 
with a non-attorney under tha following drcumtoances: 

Tha inquiring attorney representedI plaintiff and cross- 
defendant in an action brought egainsttwo individual 
defendants and croaabomplainanta. Aftertriai.judgment 
was entered for plaintiff and became final. Plaintiffs attor¬ 
ney negotiated an agreement with one of the two defen¬ 
dants (the -settling defendant') providing tor payment of 
a monthly amount toward tha judgment In consideration 
of an agreement by plaintiff not to execute against that 
defendant on the entire Judgment The settling defendant 
is continuing to matyt payments in accordance with the 
agreement. 4 

Plaintiff b considering bringing a malicious prosecution 
action against tha defendant's attorney to the prior litiga¬ 
tion. In order to diacover facts relevant to a malicious 
prosecution action, tha Inquiring attorney desires to Inter¬ 
view the settling defendant without the knowledge of the 
settling defendant's attorney against whom the malicious 
prosecution action may be brought. 

It b ethically Improper tor pbintiirs attorney to com- 
munlcate directly with toe settling defendant in connection 
with thecontemplated mett o l o ue p ro s e cution wction. Rub 
7-103 proscribes a member of the elate bar from com¬ 
municating with a party whom ha knows to be re p r ese nted 
by counsel upon a subjact of controversy, without the ex¬ 
press consent of such counsel. Although the prior litiga¬ 
tion may have proceeded to final Judgment, thb does not 
necessarily mean that the farts of that fitigaUon are no 
longer a subject of controversy within the meaning of Rub 
7-103. Because the Judgment haa nett yet been paid, a 
satisfaction of judgment, presumably, haa not been 
catered, and the toqifetogationwyfeBtewly oonttnuing to 
represent th e plaintiff In connection with tha riiattar which 
went to litigation by virtue of the oonttnuing oofbcVon ef¬ 
fort. Continuing representation tor oolbetion b specifical¬ 
ly reoogntzed by statote.Ce. Code of CMI Procedure 1283 . 
Similarly, the circumstance* related to thb committee do 
not suggest that the .settling defendant's attorney has 
ceased to represent that defendant In connection with any 
matters regarding theEttgptlon. The entry of final Judgment 
in an action does not (mo fact© terminate the attomey- 
dbnt relationship. See Code of CMI Procedure 284. 

Although the oontenpbted communication with tha 
settling defendant b with regard to the bringing of another 
action, it is closely related to thefacts underlying the mat¬ 
ter which was in controversy In the litigation. Accordingly, 
it would be ethically inappropriate tor pialntHTe attorney to 

November 1968 116 


communicate with the settling defendant without the ex¬ 
press consent of the settling defendant's attorney. 

In addition) although the inquiring attorney states that 
the malldoue prosecution action b being contemplated 
only against life tattling defendant's attorney, an inveettga- 
tion of the farts underlying the terminated litigation could 
not eliminate the possibility that the communication may 
Involve matferi affecting the rights and liabilities of the set¬ 
tling defendant. So long as such possibility exists, 
plaintiffs attorney should not communicate with the set¬ 
tling defendant fri any manner without the express consent 
of hb attorney .See Opinion Noe. 213,334. 


jirtion No. 412 (May 18,1983) 

COl^JCT OF INTEREST. It Is a conflict of Intor^Tfor 
/to represent a party in a lawsuitMainet 
»jparty, whara tha attorney at tha time Erne 
[ b ou ns ei to a joint venture in whlch ^a a t w o 
►Join!venturers. 

AUTHORIT% CITED: 

Rub 5-10&B) 

Jeffrv v. Pcteda, 67 Cai.App.3d 6 (3d Ml 1977) 
PhlladelohbfclousinQ Authority v. Arracan Radiator . 

284 F.SU|%114B (E.D. Pa. 1969) 

Schwartz v, Srafcast Music, 16 tjmto- 31 


(8.D.N.Y. II 


i Radireof. 278 F.Supp. 608 


A law firm b oounsSpr plaii 
rescind a Jointventure 
defendants. The Joint 
ping canter. The law A 
center in .a variety of 
detainer action against the 
in the shopping center, 
received their copy of the, 
hire from the taw firm. 

This Committee has ran 
representation of piaintpn the 
torsi* white represents the i 
of Interest 

Rub 5*102(B) of. 

Conduct provides: 
represent doni 
of-alf. 

jCal.App.3d 6, E 
case that the 
flirting 
Thesimi 
ter and of 
the 


n an action brought to 
between plaintiff and 
and operates a shop- 
represents the shopping 
s. Including an unlawful 
;ed assignee of a tenant 
[ddltion, the defendants 
return for the joint ven- 

[ whether the bw firm's 
[lit against hb co-van- 
I center is a conflict 


California Fifes of Professional 
member of thrasta Bar shall not 
Interests without fifewritten consent 
See , also. Je% v. Pounds . 87 
Dbt 1977). it is uftesputed in this 
have not consengd to any con- 
by the law firm. 

representation of the 'Bopping cen¬ 
to an action against hb venturers is 
m of conflicting Interests. TB bw firm's 
representara of the joint venture is the reprrantatjon of 
the venture!, inducting defendants. A joint vdBure is not 
like aoorantion, which has a separate corpora Identity 
that can ^represented Independently of Its shifewlders: 
each mflnber of the association Is a clieBof the 
'•lawyer. Philadelphia Housing AuBrttv v. 
Radiator. 294 F.Supp. 1148,1150 (E.O. P 
las v. American Radiator . 278 F.Supp. 

'a. 10677; Schwartz v. Broadcast Music. 16 
(8.D.N.Y. 1954). Thus, In this Committee's op] 





LA. County Bar Assoc. Formal Opinions 


Opinion No. 411 (April 20,1983) 

COMMUNICATION WITH ADVERSE PARTY. An attor¬ 
ney should not communicate with an adverse party 
without the express consent of the adverse party’s 
attorney in connection with matters previously 
litigated where the parties remain adverse with 
respect to the prior litigation or where rights and 
liabilities of the sdverse party may be effected. 

AUTHORITIES CITED: 

Rule 7-103; 

Code of Civil Procedure, §§283.264; and . 

Los Angeles County Bar Opinion Nos. 213,334. 

The Committee's opinion has been requested on the 
ethical propriety of an attorney communicating directly 
with a nonettorney under the following circumstances: 

The inquiring attorney represented pUritiff and cross- 
defendant i\ an action brought agajpst two Individual 
defendants and cross-complainants. Xfter trial, judgment' 
was entered foVilaintiff and becameAnal. Plaintiffs attor¬ 
ney negotiated an agreement withZne of the two defen¬ 
dants (the "settling defendant") providing for payment of 
a monthly amountVpward the judgment in consideration 
of an agreement bytplaintiff n of to execute against that 
defendant on the entne judgm/it The settling defendant 
is continuing to makeWym^ts in accordance wjth the 
agreement. V / 

Plaintiff is consideringlbriKjing a malicious prosecution 
action against the defenqwfs attorney in the prior litiga¬ 
tion. In order to discoveauacts relevant to a malicious 
prosecution action, the imwring attorney desires to inter¬ 
view the settling defendant without the knowledge of the 
settling defendant's atlprney\gainst Whom the malicious 
prosecution action rray be brought. 

It is ethically immoper for plaintiffs attorney to com¬ 
municate directly wfth the settling defendant in connection 
with thecorrtemwned maliciousurosecutlonaction. Rule 
7-103 proscribe/a member of ne state bar from com¬ 
municating withal party whom he knows to be represented 
by counsel upen a subject of controversy, without the ex¬ 
press conseiy of such counsel. Aluough the prior lega¬ 
tion may have proceeded to final judgment, this does not 
necessarily mean that the facts of (Q&t litigation are no 
longer a subject of controversy within the meaning of Rule 
7-103. Because the judgment has not yet been paid, a 
satisfaction of judgment, .presumably, .has. not been 
. «ntered,<antithe inquiringattomfiyisctearfyoorrtinuingio 
represent the plaintiff in connection with the matter which 
went to litigation by virtue of the continuing collection ef¬ 
fort. Continuing representation for collection is specifical¬ 
ly recognized by Statute. Ca. Code of Civil Procedure §283. 
Similarly, the circumstances related to this committee do 
not suggest that the settling defendant’s attorney has 
ceased to represent that defendant in connection with any 
matters regarding the litigation, The entry of final judgment 
in an action does not ipso facto terminate the attomey- 
dient relationship. See Code of Civil Procedure 284. 

Although the contemplated communication with the 
settling defendant is with regard to the bringing of another 
action, It is closely related to the facts underlying the mat¬ 
ter which was in controversy in the litigation. Accordingly, 
it would be ethically Inappropriate for plaintiffs attorney to 


communicate with the settling defefftfent without the ex¬ 
press consent of the settling defimdant’s attorney. 

In addition, although the ipTfuiring attorney states that 
the maliciousSprosecutton^ction is being contemplated 
only against the*^ettlinod^fendant’s attorney, an investiga¬ 
tion of the facts uhdprfylng the terminated litigation could 
not eliminate thejpra^ibility that the communication may 
involve mattei^dnectir^the rights and liabilities of the set¬ 
tling defendant. So long as such possibility exists, 
plaintiff ^momey should not communicate with the set¬ 
tling defendant In any manner without the express consent 
of hisrattomey. See Opinion Nos. 213,334. 


Opinion No. 412 (May 18,1983) 

CONFLICT OF INTEREST, it Is a conflict of Interest for 
an attorney to represent a party In a lawsuit against 
another party, where the attorney at the same time 
is legal counsel tb a joint venture In which these two 
parties are joint venturers. 

AUTHORITIES CITED; 

Rule 5-102(B) 

Jeffry v. Pounds. 67 Cai.App.3d 6 (3d Dist. 1977) 
Philadelphia Housing Authority v. American Radiator . 

294 F.Supp. 1148 (E.D. Pa. 1969) 

Schwartz v. Broadcast Music. 16 F.R.D. 31 
(S.D.N.Y. 1954) 

United Slates v. American Radiator. 278 F.Supp. 608 
(W.D. Pa. 1967) 

A law firm is counsel for plaintiff in an action brought to 
rescind a joint venture agreement between plaintiff and 
defendants. The joint, venture owns and operates a shop¬ 
ping center. The law firm also represents the shopping 
center in a variety of matters, including an unlawful 
detainer action against the purported assignee of a tenant 
in the shopping center, in addition, the defendants 
received their copy of the K-1 tax return for the joint ven¬ 
ture from the law firm. 

This Committee has been asked whether the law firm’s 
representation of plaintiff in the lawsuit against his co-ven¬ 
turers while representing the shopping center is a conflict 
Of interest. 

Rule 5-l02(B) of the CaKfomia Rules of Professional 
Conduct provides: “A member of the State Bar shall not 
represent conflicting Interests without the written consent 
-oLall parties concerned." See, also . Jeffry v. Pounds . 67 
4Cal.App.3d 6, -10i (3d Dist 1977). It .is undisputed in this 
case that the defendants have not consented to arty con¬ 
flicting representation by the law firm. 

The simultaneous representation of the shopping cen¬ 
ter and of plaintiff in an action against his co-venturers is 
the representation of conflicting interests. The law firm’s 
representation of the joint venture is the representation of 
the venturers, Including defendants. A joint venture is not 
like a corporation, which has a separate corporate Identity 
that can be represented independently of its shareholders: 
each member of the association is a client of the 
association's lawyer. Philadelphia Housing Authority v. 
American Radiator , 294 F.Supp. 1148,1150 (E.D. Pa. 1969); 
United States v. American Radiator . 278 F.Supp. 608,614 
(W.D. Pa. 1967); Schwartz v. Broadcast Music . 16 F.R.D. 
31, 32 (S.D.N.Y. 1954). Thus, in this Committee's opinion, 
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the law firm has a conflict of interest in representing the 
joint venture at the same time that it is prosecuting a law¬ 
suit on behalf of one of the venturers against another ven¬ 
turer. 

. Whether the law firm has received confidential informa¬ 
tion from the defendants is irrelevant to this determination. 
The basis for the prohibition lies in an attorney’s duty of 
loyalty to his client, and is not limited to circumstances 
where confidential communications may be disclosed. 
Jeffry, supra. 67 CaLApp. at 11. A client is tikely to doubt 
the loyalty of an attorney who undertakes an inconsistent 
^representation. |d. For this reason, such representation is 
prohibited. 


Opinion No. 413 (August 17,1983) 

DUAL PRACTICE. An attorney may ethically conduct a 
business under a trade name which provides both 
brokerage and legal services for buyers in real es¬ 
tate transactions, and which employs non-attomey 
brokers who perform brokerage activities only, so 
long as the attorney compiles at. all times with the 
Rules of Professional Conduct. 

AUTHORITIES CITED: 

California Rules of Professional Conduct Rules 2-101, 
2-107. 2-108, 2-103(B), 3-101,3-102,3-102(A), 3-103. 
4-101, 5-102,5-102(A); 

California Business & Professions Code 
Section 10153.4, Section 6068(e); 

State Bar Opinions 1982-69,1979-4; 

LACBA Opinion 364; 

Informal Opinion 1979-4, 404 and 
Watt Industries v. Superior Court . 115 Cai.App.3d 802 
(1981). 

The Committee’s opinion is requested concerning the 
ethical propriety of an attorney acting in the dual capacities 
of real estate broker and attorney under the following cir¬ 
cumstances: 

(1) The attorney would form a non-law partnership, 
ABC Realty Co., whose members would all be lawyers. 

(2) ABC Realty Co. would employ mass advertising to 
promote its services. The advertising would state that ABC 
would provide both legal and brokerage services in con¬ 
nection with real estate transactions for the price of an 
usual brokerage commission. 

(3) ABC would refer the brokerage services to inde¬ 
pendent brokers; the legal work would be referred to either 
(a) a law partnership consisting of the same partners as 
ABC Realty; or (b) an independent law firm. 

(4) The commission earned by ABC Realty would be 
spilt into two components: a brokerage and a non- 
brokerage component. The brokerage component would 
be paid to the broker and, with one exception, would be a 
fixed percentage of the commission earned by ABC; the 
non-brokerage component would be used by ABC to pay 
the fees of the law firm that provided legal sen/ices. 

Legal fees would be billed at an hourly rate. If the 
amount billed for legal services was less than the non- 
brokerage component of the commission received by 
ABC, ABC would retain the excess as profit; if the amount 
billed for the legal services exceeded the non-brokerage 


component, the fee paid to fee broker would be reduced 
as necessary to allow payment of all legal fees. 

(5) Under no circumstances would legal services be 
provided for both a buyer and a seller in the same trans¬ 
action. ABC Realty Will represent only prospective buyers 
of property. 

(6) All brokers to whom work is referred by ABC Real¬ 
ty will be required by contract to maintain'the confiden¬ 
tiality of all customer files and otherwise act i n accordance 
with the Rules of Professional Conduct. The non-lawyer 
brokers will be prohibited by contract from providing legal 
advice. No legal services will be provided for clients 
solicited by the afffliated brokers. 

. (7) The inquiry also asks whether the conclusion of.the 
Committee would.be different If ABC Realty Co. rendered 
the legal sen/ices directly to the buyer. 

‘ While it is the conclusion of the Committee that, with 
the qualifications stated below, a lawyer may ethically act 
in the dual capacities of broker and attorney in the cir¬ 
cumstances described above, it is the opinion of the Com¬ 
mittee that there are significant inherent risks of ethical 
impropriety in the above arrangement which require the 
lawyer to continuously and scrupulously monitor both his 
own conduct and that of his employees to insure that the 
Rules of Professional Conduct are observed. Moreover, 
the lawyer is bound to observe the standards of those rules 
both when he acts as an attorney and as a .broker. 

Many of the concerns raised by this inquiry are ad¬ 
dressed by ethics opinions of this Committee and by the 
opinions of State Bar Committee on Professional Respon¬ 
sibility and Conduct. To the extent that previous opinions 
have squarely addressed issues raised by this inquiry, the 
rationale of those opinions will be referred to in summary 
fashion. However, the Committee notes that both its 
opinions and those of the State Bar have expressed 
serious reservations concerning dual practice in the real 
estate context and have admonished lawyers who seek to 
engage in such a practice that the inherent potential for 
ethical impropriety may render dual practice unworkable 
as. a practical matter. 

Before turning to the specific business structure 
proposed by the Inquiry, it can be noted in general that a 
lawyer may ethically engage in two professions and may 
practice both professions from a single office. See LA 
County Bar Opinion No. 384. State Bar Opinion No. 1982- 
69. California Business & Professions Code Section 
10153.4 implicitly recognizes that a lawyer may properly 
engage in a second profession as a real estate broker 
since that section requires an applicant for a broker’s 
license to complete a course in real estate law unless he 
is a member of the State Bar. See State Bar Op. No. 1982- 
69. The former prohibition in Rule 2-103(B) against the use 
of trade names has been repealed. The current limitations 
on the use of trade names are contained in Business & 
Professions Code Section 6164 (law corporations) and In 
Rule 2-101, which prohibits communications that are false, 
deceptive, or which tend to confuse, deceive or mislead 
the public. Firm names are considered to be communica¬ 
tions within the meaning of 2-101. See LA. County Bar In¬ 
formal Opinion No. 1979-4. 

Similarly, use of mass advertising to promote the ser¬ 
vice must be carried out in compliance with the provisions 
of Rule 2-101. See generally LA County Bar Opinion No. 
404. In addition to prohibiting false or misleading advertis- 


117 


November 1988 








LA County Bar Assoc. Formal Opinions 



B g the 

ilaw- 

rven- 

jrma- 
ation. 
jty of 
inces 
3sed. 
Joubt 
istent 
ion is 


Opinion No. 413 (August 17,1983) 

DUAL PRACTICE. An attorney may ethically conduct a 
business under a trade name which provides both 
brokerage and legal services for buyers in real es¬ 
tate transactions, and which employs non-attorney 
brokers who perform brokerage activities only, so 
long as the attorney complies at all times with the 
Rules of Professional Conduct 


AUTHORITIES CITED: 

California Rules of Professional Conduct Rules 2-101, 
2-107, 2-108, 2-103(B), 3-101, 3-102, 3-102(A), 3-103, 
4-101, 5-102, 5-102(A); 

California Business & Professions Code 
Section 10153.4, Section 6068(e); 

State Bar Opinions 1982-69,1979-4; 

LACBA Opinion 384; 

Informal Opinion 1979-4, 404 and 


t, 115 Cal.App.3d 802 


(1981). 


The Committee s opinion is requested concerning the 
ethical propriety of an attorney acting in the dual capacities 
of real estate broker and attorney under the following cir¬ 
cumstances: 

(1) The attorney would form a non-law partnership, 
ABC Realty Co., whose members would all be lawyers. 

(2) ABC Realty Co. would employ mass advertising to 
promote its services. The advertising would state that ABC 
would provide both legal and brokerage services in con¬ 
nection with real estate transactions for the price of an 
usual brokerage commission. 

(3) ABC would refer the brokerage services to inde¬ 
pendent brokers; the legal work would be referred to either 
(a) a law partnership consisting of the same partners as 
ABC Realty; or (b) an independent law firm. 

(4) The commission earned by ABC Realty would be 
split into two components: a brokerage and a non¬ 
brokerage component. The brokerage component would 
be paid to the broker and, with one exception, would be a 
fixed percentage of the commission earned by ABC; the 
non-brokerage component would be used by ABC to pay 
the fees of the law firm that provided legal sen/ices. 

Legal fees would be billed at an hourly rate. If the 
amount billed for legal services was less than the non¬ 
brokerage component of the commission received by 
ABC, ABC would retain the excess as profit; if the amount 
billed for the legal services exceeded the non-brokerage 


component, the fee paid to the broker would be reduced 
as necessary to allow payment of all legal fees. 

(5) Under no circumstances would legal services be 
provided for both a buyer and a seller in the same trans¬ 
action. ABC Realty will represent only prospective buyers 
of property. 

(6) All brokers to whom work is referred by ABC Real* 
ty will be required by contract to maintain the confiden¬ 
tiality of all customer files and otherwise act in accordance 
with the Rules of Professional Conduct. The non-lawyer 
brokers will be prohibited by contract from providing legal 
advice. No legal services will be provided for clients 
solicited by the affiliated brokers. 

(7) The inquiry also asks whether the conclusion of the 
Committee would be different if ABC Realty Co. rendered 
the legal services directly to the buyer. 

While it is the conclusion of the Committee that, with 
the qualifications slated below, a lawyer may ethically act 
in the dual capacities of broker and attorney in the cir¬ 
cumstances described above, it is the opinion of the Com¬ 
mittee that there are significant inherent risks of ethical 
impropnety in the above arrangement which require the 
lawyer to continuously and scrupulously monitor both his 
own conduct and that of his employees to insure that the 
Rules of Professional Conduct are observed. Moreover, 
the lawyer is bound to observe the standards of those rules 
both when he acts as an attorney and as a broker. 

Many of the concerns raised by this inquiry are ad¬ 
dressed by ethics opinions of this Committee and by the 
opinions of State Bar Committee on Professional Respon¬ 
sibility and Conduct. To the extent that previous opinions 
have squarely addressed issues raised by this inquiry, the 
rationale of those opinions will be referred to in summary 
fashion. However, the Committee notes that both its 
opinions and those of the State Bar have expressed 
serious reservations concerning dual practice in the real 
estate context and have admonished lawyers who seek to 
engage in such a practice that the inherent potential for 
ethical impropriety may render dual practice unworkable 
as a practical matter. 

Before turning to the specific business structure 
proposed by the inquiry, it can be noted in general that a 
lawyer may ethically engage in two professions and may 
practice both professions from a single office. See L.A. 
County Bar Opinion No. 384. State Bar Opinion No. 1982- 
69. California Business & Professions Code Section 
10153.4 implicitly recognizes that a lawyer may properly 
engage in a second profession as a real estate broker 
since that section requires an applicant for a broker's 
license to complete a course in real estate law unless he 
is a member of the State Bar. See State Bar Op. No. 1982- 
69. The former prohibition in Rule 2-103(B) against the use 
of trade names has been repealed. The current limitations 
on the use of trade names are contained in Business & 
Professions Code Section 6164 (law corporations) and in 
Rule 2-101, which prohibits communications that are false, 
deceptive, or which tend to confuse, deceive or mislead 
the public. Firm names are considered to be communica¬ 
tions within the meaning of 2-101 See L.A. County Bar In¬ 
formal Opinion No. 1979-4. 

Similarly, use of mass advertising to promote the ser¬ 
vice must be carried out in compliance with the provisions 
of Rule 2-101. See generally LA. County Bar Opinion No. 
404. In addition to prohibiting false or misleading advertis- 
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ing, Rule 2-101 prohibits personal solicitation and solicita¬ 
tion by any means specifically directed to a particular 
potential client's particular legal problem, unless that com¬ 
munication is protected from abridgement by the state or 
federal constitutions. Id. Rule 2-101 thus presents several 
practical difficulties in light of the arrangement proposed 
by the inquiry. First, if a client came to ABC Realty Co. 
seeking brokerage services only, the partners at ABC 
could not solicit the client in any manner regarding legal 
services in connection with the real estate transaction un¬ 
less that solicitation is constitutionally protected. LA. 
County Bar Opinion No. 404. The lawyer should therefore 
insure that the client originally sought his services as an 
attorney in the first instance and not merely as a broker. 
LA. County Bar Opinion No. 384. Second, the lawyer 
should insure that legal services are not provided to clients 
personally solicited by the broker-employees. Id. In light 
of the elusive distinction between legal and brokerage ser¬ 
vices in the real estate context, it would be advisable for 
ABC Realty not to provide any services, brokerage or legal, 
whatsoever for clients solicited by the broker employees. 

The above authorities indicate in general that it is not 
unethical for a lawyer to practice two professions from a 
single office and to advertise his availability for employ¬ 
ment in both professions. The question remains, however, 
whether the particular structure proposed in the inquiry 
comports with the requirements of the Rules of Profes¬ 
sional Conduct The inquiry has suggested two alternate 
proposals: in the first proposal, ABC Realty would refer 
legal services either to (a) an independent law firm or (b) 
a law firm whose partners are all partners in ABC Realty 
Co. In the second proposal, ABC Realty would itself per¬ 
form the legal services. The Committee views the referral 
of legal business to a law firm whose partners are also 
partners of ABC Realty as the equivalent of ABC Realty per¬ 
forming the legal services itself; those proposals will be 
discussed together, infra . 

The arrangement in which ABC Realty Co. refers work 
to independent law firm raises the question of whether 
ABC Realty Co. is receiving compensation for recom¬ 
mending the employment of the independent law firm in 
violation of Rule 2-108. That Rule provides that a member 
of the State Bar shall not compensate, give or promise any¬ 
thing of value to any person licensed to practice law for the 
purpose of recommending employment of the member or 
as a reward for having made a recommendation resulting 
in employment of the member. The situation contemplated 
and prohibited by Rule 2-108 is that in which the lawyer to 
whom the client has been referred compensates the 
lawyer who referred the client. In the proposed arrange¬ 
ment, the law firm to which the referral is made does not 
compensate ABC Realty for the referral. Thus the 
proposed arrangement does not appear to fell within the 
literal structure of 2-108. 

If ABC were to refer all legal work to a law firm whose 
members are all partners in ABC Realty, or, if ABC were to 
perform the legal services directly for the client, the lawyers 
would in effect be engaging in dual professions. As dis¬ 
cussed above, such dual practice is not prohibited per se 
by the Rules of Professional Conduct. However, when a 
lawyer serves as both broker and attorney in a single trans¬ 
action, he must follow the Rules of Professional Conduct 
both when he acts as attorney and as broker. LA Opinion 
No. 384, State Bar Opinion No. 1982-69. This requirement 


highlights many of the potential areas of ethical im¬ 
propriety raised by instant inquiry. 

Rule 3-101 prohibits a member of the State Bar from 
aiding the unauthorized practice of law. The inquiry indi¬ 
cates that the attorney will employ brokers who will 
presumably have direct contact with clients. Although the 
broker-employee will be prohibited by contract from 
rendering legal advice and the customers will be so in¬ 
formed, the substantial overlap between the legal profes¬ 
sion and the real estate brokerage business suggests that 
further measures may be necessary to insure that the 
broker-employees do not provide legal advice to the 
clients. It may be difficult for the client to appreciate the 
subtle distinctions between the non-legal brokerage ser¬ 
vices of the broker and the legal services of the attorney. 
The line between these functions may become even more 
indistinguishable in the eyes of the client if the lawyer him¬ 
self is performing both legal and brokerage activities. 
There is a danger that by virtue of the broker-employee's 
association with the lawyer, the advice of broker employee 
will be afforded added legitimacy by the client, who is like¬ 
ly to assume that any advice provided by the broker- 
employee has the imprimatur of the attorney - whether 
such advice is legal or non-legal. The lawyer must there¬ 
fore closely supervise the day-to-day activities of the 
broker-employees to insure that the prohibitions of Rule 3- 
103 are observed. This obligation imposes a substantially 
heavier supervisory burden than is normally required of a 
non-lawyer “supervising broker* responsible for several 
brokers. 

In addition, there appears to be significant risk that the 
dual service will create problems of adverse interests. Al¬ 
though the inquiry states that leoal services shall be 
provided to only one party to the transaction, that limita¬ 
tion may not avoid the potential for violation of Rule 5-102. 
Since a lawyer who acts in dual capacities in a single trans¬ 
action is bound by the Rules of Professional Conduct in 
both capacities, the lawyer who performs brokerage ser¬ 
vices for both parties but legal services for only one party 
must still disclose to both parties his relation to the adverse 
party and his interest in the subject matter of the employ¬ 
ment. Rules 4-101 and 5-102(A). Given the natural adver¬ 
sity of interests of buyer and seller, a lawyer would almost 
always be required to obtain the written consent of the 
buyer and seller before he could perform brokerage ser¬ 
vices for one party and legal services for the other. See 
Rule 5-102(B). The safer practice from an ethical 
standpoint is to simply limit representation in any capacity 
to one party in the transaction. See State Bar Opinion No. 
1982-69. 

An additional area of conflict may arise if the lawyer's 
compensation agreements with his broker-employees re¬ 
quire the lawyer to pay the broker-employee upon location 
of a seller willing to sell at a price acceptable to the client. 
It is not inconceivable that the lawyer may have to coun¬ 
sel against the completion of the transaction for legal 
reasons not related to the economic advisability of pur¬ 
chasing the property. In such an instance, the lawyer him¬ 
self would have an interest adverse to that of client 
because of his need to close the transaction to compen¬ 
sate his broker-employees. The State Bar Committee on 
Professional Responsibility and Conduct has taken the 
position that a fee arrangement which provides the attor¬ 
ney with significantly greater compensation if the transac- 
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tion is consummated may in itself create an adverse inter¬ 
est between the lawyer and the client. “Not only must this 
conflict be disclosed in writing to the client* the attorney 
must act scrupulously to insure that all actions taken are 
in fact in the best interest of the client. The attorney should 
also recognize that if matters awry, this very conflict may 
be offered as evidentiary support for a charge of malprac¬ 
tice.” State Bar Opinion No. 1982-69. In light of the 
inquirer s proposed compensation arrangement the con¬ 
sent of the client must be obtained in writing in each case 
after full disclosure to the client of the potential adverse in¬ 
terest. Rule 5-102. The client must also be given the oppor¬ 
tunity to consult independent counsel and the transaction 
must be fair and reasonable, jd. 

Representation of both parties to the transaction, even 
if one party uses only the brokerage services of the lawyer, 
may also create problems of confidentiality. The lawyer 
and his employees may, in their capacities as brokers, 
learn information which they are obliged to disclose in their 
capacities as brokers. That duty of disclosure might be in¬ 
consistent with the lawyer s obligation under Business & 
Professions Code Section 6068(e) to preserve the con¬ 
fidences of the client. A mere provision in the contract be¬ 
tween the lawyer and his broker-employees does not 
address the problem of the fiduciary obligation of the 
broker to the client. Even if the lawyer represents only one 
party to the transaction, there still exists some danger that 
the lawyer will be required to disclose information in his 
capacity as broker that would be inconsistent with his duty 
of confidentiality as a lawyer. See State Bar Opinion 1982- 
69. The problem of confidentiality is complicated by the 
fact that it may not be clear in what capacity a 
lawyer/broker learns confidential information. The lawyer 
may thus subject his clients confidences to disclosure 
upon a claim that the information was provided to the 
lawyer in his capacity as broker. See, e^, Watt Industries 
v. Superior Court , 115 Cal.App.3d 802 (1981). 

The most serious areas of potential impropriety relate 
to the nature of the relationship between the lawyer and 
his broker-employees, particularly with respect to com¬ 
pensation. Rule 3-103 provides that a member of the State 
Bar shall not form a partnership with a person not licensed 
to practice law if any of the activities of the partnership con¬ 
sist of the practice of law, and Rule 3-102 provides that a 
member of the State Bar shall not directly or indirectly 
share legal fees except with a person licensed to practice 
law. While lawyers routinely employ non-lawyers to assist 
them, the compensation agreement and the nature of the 
dual practice described in the inquiry suggest that the 
broker-employees are more than traditional law office 
employees who are compensated with a fixed salary. 

First, unlike most employees who are compensated at 
a predetermined hourly or monthly rate without regard to 
the success of the lawyer on a particular case, the broker- 
employees are paid only if the lawyer is paid by the client. 
Moreover, the compensation to the brokers is, with one 
qualification, a fixed percentage of the fee paid to the 
lawyer by the client. The inquiry states that the lump sum 
fee is segregated into brokerage and legal components 
according to a fixed formula. Such a fixed division of the 
profits without reference to the actual proportion of legal 
to brokerage services on a case by case basis appears to 
be more akin to sharing of profits in a partnership agree¬ 
ment than an employee-employer relationship. Although 


the question of what constitutes a partnership is a legal 
question and therefore outside of the scope of this opinion, 
it can be observed that the more closely the lawyer-broker 
relationship resembles a partnership, the more likely that 
Rule 3-103 will be violated. Thus, it would be relevant 
whether losses are allocated and how expenses and over¬ 
head are paid and by whom. 

In addition, the more mechanical the method for deter¬ 
mining (or splitting) the legal and brokerage components 
of the lump sum fee paid by the client, the more likely it 
will be that the method of compensating the broker will 
constitute fee splitting with persons not licensed to prac¬ 
tice law in violation of Rule 3-102. Rule 2-107 states that the 
reasonableness of a particular fee is determined by 
reference to a number of factors, including the difficulty 
and amount of work and the expertise required to perform 
the service. It is unlikely that the requirements of 2-107 will 
be satisfied to the extent that the compensation agreement 
ignores the factors listed in the Rule for determining the 
fee attributable to legal services. Although the attorney’s 
hourly rate is used to determine his fees if the hourly fee 
* exceeds the fee calculated according to the fixed percent¬ 
age, the fixed formula is used in all other instances. Thus, 
if the attorney performed only 1/2 hour of legal services, he 
may still receive 25% of a $10,000 commission; the lawyer 
is still splitting a lump sum fee for legal and non-legal ser¬ 
vices on an artificial basis without reference to the legal 
work actually performed. Because in many instances the 
fee paid to the lawyer will bear no proportion to the work 
actually performed in relation to the fee paid to the broker- 
employee, the mere fact that the lump sum fee is split into 
“legal” and “brokerage” components may not avoid the 
prohibition of 3-102. 

In addition, the State Bar Committee on Professional 
Responsibility and Conduct has stated that all monies paid 
to a lawyer performing both brokerage and legal services 
in a single transaction should be regarded as a “legal fee.” 
State Bar Opinion 1982-69. It would thus be improper for 
a lawyer-broker to split a commission with a broker repre¬ 
senting the other party to the transaction; instead, the 
other broker should be compensated directly by his client, 
id. Although the State Bar Opinion did not address the 
facts presented by the instant inquiry, the opinion sug¬ 
gests that any attempt to divide fee between a lawyer and 
a non-lawyer where the fee results from a transaction in 
which the lawyer has performed legal services may violate 
3-102(A). Even if the literal strictures of Rule 3-102 are cir¬ 
cumvented, the above analysis suggests that, in a given 
case, the prohibition of 3-102 may be violated by compen¬ 
sating an affiliated broker on a fixed percentage basis. 

Although L.A. County Bar Informal Opinion No. 1979-4 
states that it is not unethical for a lawyer to associate with 
a group of non-lawyer professionals under a trade name, 
the inquiry stated that (1) fees for services were billed by 
each professional directly to the client; (2) variable expen¬ 
ses (e.g. individual secretaries) were borne by each 
professional; and (3) common expenses (e.g. recep¬ 
tionist) were shared but in proportion to the individual 
professional’s gross income. The structure of the business 
association thus circumvented the risk that a non-lawyer 
would receive part of a fee actually attributable to the ser¬ 
vices of a lawyer. 
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Opinion No. 414 (April 29,1983) 

CONFIDENTIAL COMMUNICATIONS. A lawyer has an 
ethical obligation not to reveal a client’s confidential 
communications after the client’s death. 

Unless an attorney is convinced beyond a 
reasonable doubt of a client’s Intent to commit a 
crime in the future, the attorney has an ethical 
obligation not to reveal the clienf s confidential com¬ 
munications. 

AUTHORITIES CITED: 

California Business and Professions Code §6068(e); 
California Evidence Code §956; 

People v. Canfield 12 Cal.3d 699 (1974); 

Paley v. Superior Court . 137 Cai.App.2d; 

People v. Singh . 123 Cai.App. 365 (1932); 

State v. Poster. 284 S.E.2d 218 (S.C. App. 1981); 
Statev. Macumber . 112 Ariz. 569,544 P.2d 1084 (1976); 
Trupp v. Wolff . 24 Md.App. 588, 335 A.2d 171 (1975); 
Los Angeles County Bar Association Formal Opinions ' 
Nos. 353,274,264. 

A member of the bar requests an opinion based on the 
following set of facts: 

During his lifetime, Client, a national celebrity, con¬ 
sulted with Attorney. Client died and is survived by his wife 
and minor children. Several years after Client's death. At¬ 
torney revealed to a writer of a national magazine that 
Client had proposed several illegal tax schemes in which 
Attorney refused to participate. 

The inquiring attorney asks: 

Has Attorney breached his ethical duty not to reveal 
Client confidences by revealing the confidences after 
Client's death? 

Has Attorney breached that same duty if the tax 
schemes were illegal? 

For the purposes of this opinion, it is assumed Attorney 
and Client had a formal attorney-client relationship suffi¬ 
cient to impose a duty not to reveal Client's confidences 
in the normal course of events under California Business 
and Professions Code Section 6068(e). Furthermore, it 
should be noted, and this opinion assumes, the duty not 
to disclose Client confidences may arise even though the 
Attorney does not later represent the Client in the matters 
discussed. See People v. Canfield . 12 Cal.3d 699 (1974). 
Therefore, even though Attorney declined to participate in 
the matters discussed with Client, it is assumed, nonethe¬ 
less, an attorney-client relationship existed. 

It is well established that the attorney-client privilege is 
not destroyed by the death of the client. State v. Poster , 
284, S.E.2d 218 (S.C. App. 1981); State v. Macumber . 112 
Ariz. 569, 544 P.2d 1084 (1976); Trupp v. Wolff , 24 Md-App. 
588,335 A.2d 171 (1975). The only exception to that rule is 
in cases involving a testator's conversation with counsel 
concerning the drafting of a will in will contests, heirship 
proceedings and similar actions. See e^ Palev v. Super¬ 
ior Court . 137 Cai.App.2d 450,457 (1955). Therefore, the 
revelation of Client's illegal tax schemes to the writer is a 
violation of Business and Professions Code Section 
6068(e) which provides: ‘It is the duty of an attorney:... (e) 
to maintain inviolate the confidence, and at every peril to 
himself preserve the secrets, of his client." 


This committee has said in Formal Opinion 353: 

‘The confidentiality of the lawyer-cfent relationship is 
a very strong principle in California. Exceptions to it 
are strictly construed. The lawyer should, before fail¬ 
ing to preserve the confidences and secrets of his 
client, be quite satisfied that he falls within an excep¬ 
tion to the principle. He truly acts ’at every peril to 
himself in foiling to preserve these confidences and 
secrets.” 

A major exception to the rule that an Attorney should 
not reveal the confidences of her Client is when a Client 
communicates his intent to commit a crime or fraud. See 
California Evidence Code Section 956 which states. 
‘There is no privilege under this article if the services of the 
lawyer were sought or obtained to enable or aid anyone 
to commit a crime orfraud." In orderto reveal such a con¬ 
fidence, the Attorney must first be satisfied beyond a 
reasonable doubt the intended acts are illegal and the 
Client's commission of the acts is imminent. See Formal 
Opinion Nos. 353,274, and 264. Having satisfied these re¬ 
quirements, the Attorney must decide whether the dis¬ 
closure of intent to commit future crimes might include 
disclosure of past crimes and wrong doings. If so, the At¬ 
torney is not permitted to make the disclosure. People v. 
Singh , 123 Cal.App. 365 (1932). Under the facts presented, 
Attorney's revelation of Client's proposed illegal tax 
schemes was not proper because there was no imminent 
possibility of a crime or fraud being perpetrated because 
Client was dead. Furthermore, the revelation might have 
shed light on past crimes or other misdeeds and is, in that 
case clearly improper. People v. Singh , supra . 


Opinion No. 415 (July 20,1983) 

CONFUCTING INTERESTS—ARBITRATORS. An attor¬ 
ney acting as an arbitrator la held to the ethical 
standards of the Rules of Professional Conduct and 
the principles of the Code of Judicial Conduct. It ia 
improper for him to permit an attorney appearing 
before him to represent him, and improper for that 
attorney to undertake the representation, without a 
knowing and written waiver of the conflict by th e par¬ 
ties to the arbitration. 

AUTHORITIES CITED: 

California Rules of Professional Conduct, 

Rules 4-101,5-101 and 5-102; 

Code of Judicial Conduct, Canons 1 and 2; 

Code of Civil Procedure §170; 

Opinion No. 302. 

Our opinion has been requested with respect to the fol¬ 
lowing facts: Law firm A represents the respondent in ar¬ 
bitration proceedings. The arbitrator is an attorney 
appointed by the American Arbitration Association. The ar¬ 
bitrator has been sued for alleged legal malpractice, and 
his malpractice carrier requested law firm A to represent 
the arbitrator in the malpractice action. At the time this re¬ 
quest was made to law firm A, the arbitration proceedings 
had been going on for a period of months; the arbitration 
was complex and was not yet completed. 

At that point— before any work was done by law firm A 
in defense of the malpractice claim—the firm realized what 
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ethical obligation not to reveal a client’s confidential 
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Opinion No. 415 (July 20,1983) 

CONFLICTING INTERESTS-ARBITRATORS. An attor¬ 
ney acting as an arbitrator is held to the ethical 
standards of the Rules of Professional Conduct and 
the principles of the Code of Judicial Conduct, it Is 
Improper for him to permit an attorney appearing 
before him to represent him, and improper for that 
attorney to undertake the representation, without a 
knowing and written waiver of the conflict by the par¬ 
ties to the arbitration. 

AUTHORITIES CITED: 

California Rules of Professional Conduct, 

‘ Rules 4-101,5-101 and 5-102; 

Code of Judicial Conduct, Canons 1 and 2; 

Code of Civil Procedure §170; 

Opinion No. 302. 

Our opinion has been requested with respect to the fol¬ 
lowing facts: Law firm A represents the respondent in ar¬ 
bitration proceedings. The arbitrator is an attorney 
appointed by the American Arbitration Association. The ar¬ 
bitrator has been sued for alleged legal malpractice, and 
his malpractice carrier requested law firm A to represent 
the arbitrator in the malpractice action. At the time this re¬ 
quest was made to law firm A, the arbitration proceedings 
had been going on fora period of months; the arbitration 
was complex and was not yet completed. 

At that point— before any work was done by law firm A 
in defense of the malpractice claim -the firm realized what 
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had occurred and sent a note to the opposing attorney in 
the arbitration. The note disclosed the fact that law firm A 
now represented the arbitrator in a case of alleged legal 
malpractice. About a week later, law firm A filed an answer 
on behalf of the arbitrator, becoming his attorney of record, 
and the firm has continued to represent the arbitrator in 
the malpractice case. 

At the next scheduled arbitration hearing the arbitrator 
acknowledged that the petitioner now was faced with the 
prospect of trying his case before an arbitrator who was a 
client of the respondent's law firm; the arbitrator offered to 
withdraw and declare a mistrial. The arbitrator stated that 
he insisted on being represented by law firm A in the 
malpractice action. The petitioner requested the arbitrator 
to continue, particularly because of the substantial invest¬ 
ment the petitioner already had made in the arbitration. 

Nevertheless, on the next hearing date the respondent 
and law firm A stated that they were unwilling to continue 
with the arbitrator and asked that he disqualify himself. 
Over the petitioner's objections, the arbitrator disqualified 
himself and declared a mistrial. * 

The petitioner’s attorneys have asked our opinion on 
three issues: 

1. Was it proper for a law firm which was trying a case 
before an arbitrator (or a judge) to take on the repre¬ 
sentation of the arbitrator (or judge) in an unrelated mat¬ 
ter? 

2. Was it proper for an arbitrator (or a judge) to become 
a client of one of the law firms trying a matter before him? 

3. Was it proper for the law firm, which knowingly 
created the conflict of interest by accepting representation 
of the arbitrator, to use that conflict to request the arbitrator 
to disqualify himself? 

1. Because of the high duty of fidelity to the client's 
cause which is required of every attorney, no attorney may 
accept employment which is potentially adverse to the 
client without the informed and written consent of all par¬ 
ties concerned. California Rules of Professional Conduct, 
Rule 5-102(b). The fact that the respondent requested the 
arbitrator to disqualify himself on the basis of a conflict of 
interest strongly suggests that law firm A did not meet this 
obligation to its existing client, but a determination of this 
fact is beyond the scope of this ex parte opinion. The 
obligation of law firm A to its client is not affected by the 
fact that the conflict arose in an arbitration proceeding. See 
Opinion No. 302. 

2. Although it is beyond our jurisdiction to comment on 
the ethical obligations of judges, an attorney in acting as 
an arbitrator is held to the ethical standards of the prin¬ 
ciples of the Code of Judicial Conduct and the related 
provisions of CCP §170, and to the Rules of Professional 
Conduct. The Code of Judicial Conduct does not appear 
to directly prohibit a judge from being represented by an 
attorney who is appearing before him in an unrelated mat¬ 
ter, and CCP §170 requires the judge to disqualify himself 
only when his relationship to the attorney is within the third 
degree of consanguinity. Nevertheless, we conclude that 
a serious ethical question is raised when an attorney ac¬ 
ting as an arbitrator accepts representation from a law firm 
that is appearing before him. See, for example, Canon 1 
which requires maintenance and enforcement of “...high 
standards of conduct so that the integrity and inde¬ 
pendence of the judiciary may be preserved" and Canon 
2 which requires that a judge “...should conduct himself at 


all times in a manner that promotes public confidence in 
the integrity and impartiality of the judiciary." 

The better practice is for the arbitrator either to decline 
the services of law firm A from the beginning, or else to 
seek a knowing and written waiver of the conflict as per¬ 
mitted by CCP §170(a)(3) and Rule 5-102 of the Rules of 
Professional Conduct. When the respondent refused to 
give that waiver, the arbitrator was obligated to choose be¬ 
tween his duties as arbitrator and his personal interest. It 
is not in the interests of the judicial system nor in the 
highest traditions of the legal profession for the arbitrator 
to put his own interests before the duty he has undertaken 
if a party wishes to proceed for any reason, but we believe 
that extreme circumstances may exist that make it proper 
for the arbitrator to put his personal wishes first. Whether 
those circumstances here existed is beyond the scope of 
this ex parte opinion, 

3. Our conclusion that law firm A acted improperly in 
accepting representation of the arbitrator makes it un¬ 
necessary for us to reach this issue. 


Opinion No. 416 (October 25,1983) 
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AUTHORITIES CITED: 
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Rules 2-107,5-101, and 
Ames vs. State Bar (1973) £Kii.3d 910. 

Cetenko vs. United CalifoiJra\ank (1982) 


30 Cal.3d 528. 
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LOS ANGELES COUNTY BAR ASSOCIATION 


ETHICS COMMITTEE 
FORMAL OPINION NO. 416 
October 25, 1983 


RIGHT TO COUNSEL; COMMUNICATING WITH AN ADVERSE PARTY 
REPRESENTED BY COUNSEL; AVOIDING ADVERSE INTEREST . A 
party to an action may employ a second attorney to 
represent him on a motion by his first attorney to be 
relieved as counsel of record. The second attorney 
is not required by Rule 7-103 to obtain the consent 
of the first attorney. A fee payable entirely out 
of the proceeds to be realized from a judgement already 
obtained in the action would be permissible provided 
there is compliance with Rules 2-107 (a) and 5-101. 


AUTHORITIES CITED: Code of Civil 
Procedure , Section 284, 285. 
California Rules of Professional 
Conduct, Rules 2-107, 5-101, and 
7-103. 

Ames vs. State Bar (1973) 8 Cal. 

3d 910. 

Cetenko vs. United California Bank 
(1982) 30 Cal. 3d 528. 


The Committee's opinion has been requested with respect 
to the following questions: 

1. May a party have independent counsel to represent 
him at the hearing on the Motion to be Relieved as Counsel brought 
by the party's counsel of record? 

2. Will there be any violation of rules concerning 
the contact by a member of the Bar with parties having counsel? 



3. What are permissible fee arrangements if the party's 
only way of paying legal fees to new counsel is to obtain a satis¬ 
faction of judgment previously entered in the subject lawsuit? 

The judgment provides for the party's receipt of 58,1)00.00 plus 
reconveyance of certain real property. 

DISCUSSION 

A. The problem presented by the first question is that 
the party's counsel of record is now adverse and the party wants 
independent counsel to represent him against counsel of record. 

The Motion to be Relieved must be viewed as an 
adversary hearing between a party, on the one hand, and his 
attorney of record, on the other. 

There is no doubt as to the right of a party to 
change his attorney at any time (C.C.P. Sec. 284). However, the 
first issue implies that the party has refused to execute a 
Substitution of Attorney, thereby requiring counsel of record to 
file a Motion to be Relieved as Counsel of Record. Assuming these 
facts to be so, it would preclude application of the rule that a 
new lawyer may not undertake a matter wherein the client is still 
represented by counsel of record until counsel of record is 
notified of the termination of his employment. (See Opinion No. 
154.) Although independent counsel should give notice of his 
intended appearance to counsel of record, the question of what 
notice independent counsel must give is not within the scope of 



this opinion 


B. The prohibition of Rule 7-103 is applicable to 
communications with an adverse party. This rule was based on 
former Rule 12 and ABA Code, DR7-104A(1) which was so limited. 

(See Witkin, California Procedure , 2d Edition, Attorneys, Sec. 

237, Volume 1, p. 248.) In this case, there is no adverse party 
and Rule 7-103 is therefore inapplicable. 

C. Under Rule 2-107A, the fee arrangement between a 
member of the State Bar and a client shall not be illegal or 
unconscionable. Whenever an attorney engages in a fee arrangement 
which involves the use of subject matter as a source of payment, 
the attorney must be extremely careful to protect his client's 
rights and avoid adverse interest. At a minimum, the fee 
arrangement must be governed by the standards set forth in Rule 
5-101. 

Earlier cases defined an attorney's acquisition of 
an interest adverse to their client as an attorney's obtaining an 
interest in the subject matter of the litigation for which they 
had been retained. Ames vs. State Bar (1973) 8 Cal. 3d 910, 
917-919. However, in Cetenko vs. United California Bank (1982) 30 
Cal. 3d 528, the attorney and client entered into a written fee 
arrangement whereby the attorney was to be paid on an hourly basis 
to represent the client in an action to establish ownership of a 



parcel of real property. Most of the fee would be deferred and 
fees owed would become a lien upon the amount recovered in the 
action. The client argued that a contract for an hourly fee which 
is to constitute a lien on the judgment is unconscionable as a 
matter of law because the fee and the costs may consume the entire 
amount of the judgment recovered. The Court held, however, that 
the fee arrangement was not invalid as unconscionable and could be 
enforced. Cetenko, supra , at 532. 

Therefore, if the strictures of Rules 2-107 and 
5-101 are followed, the attorney is not precluded from using the 
judgment proceeds as a source of payment on his fees. 

This opinion is advisory only. The Committee acts only 
on specific questions submitted ex parte, and its opinions are 
based on such facts only as are set forth in the questions 
presented. 



I OS ANGELES COUNTY BAR ASSOCIATION 


ETHICS COMMITTEE 
FORMAL OPINION NO. 417 
(June 15, 1983) 


CONFIDENTIAL COMMUNICATION - An attorney may 
not disclose confidential information, learned 
through the attorney-client relationship, absent 
client consent, even where the client has deter¬ 
mined to follow a future cause of conduct which 
will result in receiving monies to which it 
would appear the client is not entitled. 


AUTHORITIES CITED: 

California Business and Professions 
Code Section 6068(d) and (e); 
California Rules of Professional 
Conduct, Rule 2-111(0 (1)(b), 

(c), and (d); LACBA Formal Opin¬ 
ions 264, 267, 353, 386; San Fran¬ 
cisco Formal Opinion 1977-2. 


Attorney represents Wife in a marital dissolution 
proceeding. One presumed asset of the community is an oil 
lease which Husband and Wife executed with Oil Company at 
a time when they together owned the real property incident 
to the lease. The marital settlement agreement, which is 
incorporated in the dissolution order of the court, provides 
in part that title in the oil lease is to be changed from 
joint tenancy to tenancy-in-common and that oil royalties 
are to be divided equally between Husband and Wife. 


- 1 - 



Attorney contacts Oil Company which requires, 
to make the title change, either a grant deed or certified 
copy of the dissolution order. Attorney therefore orders 
from Title Company copies of a 1970 grant deed and the oil 
lease. In reviewing the grant deed received from Title 
Company whereby Husband and Wife sold the real property 
to Buyers, Attorney realizes, for the first time, that there 
is no reservation of mineral rights in the property by 
sellers. When attorney confronts Wife with this information. 
Wife relates that since at the time of sale Buyers did not 
specifically request conveyance of oil rights, she and 
Husband assumed they retained title to the oil lease. Wife 
tells Attorney that for several years after the sale of the 
property she and Husband received no oil royalties but 
during the last few years they have been receiving monthly 
royalty payments which now aggregate approximately $5,000. 

Attorney again contacts Title Company and deter¬ 
mines that the 1970 title report stated that the oil lease 
was unrecorded. However, a further check now reveals that 
the oil lease with Husband and Wife had been recorded by 
Oil Company in 1962. Title Company advises that a new title 
search and report establishing present ownership of the oil 
lease will cost about $400. 

Attorney reports to Wife that she and Husband may 
not be the actual owners of the oil lease. Attorney also 
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advises Wife of possible civil and criminal liability 
resulting from acceptance of oil royalty payments. Wife 
is informed of the cost of a new title report to establish 
present ownership of the oil lease. Wife refuses to pay 
for the title report, instructs Attorney not to pursue 
the matter further, but Wife still wants title in the oil 
lease changed to tenancy-in-common so she will be assured 
of receiving half the royalties. 

Attorney inquires: 

(1) Should Attorney send to Oil Company a copy of 
the dissolution order necessary to change title in the oil 
lease, or should Attorney leave the dissolution incomplete 
in respect thereto and send Wife a letter which absolves 
Attorney of liability for failure to complete the change 
of title? 


(2) Does attorney have a duty to notify Buyers 
of the newly-discovered information respecting the title of 
the oil lease? 

(3) Does Attorney have a duty to notify Oil 
Company of the newly-discovered information respecting the 
title of the oil lease? 

Addressing first inquiry (1), California Business 
and Professions Code section 6068 subdivision (d) provides 
in pertinent part that an attorney is under a duty "[t]o 
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employ, for purposes of maintaining the causes confided 
to him such means only as are consistent with truth....” 
Since Attorney and Wife have been placed on notice that 
Husband and Wife may not be the actual owners of the oil 
lease, and Wife has instructed Attorney not to ascertain 
the true owner. Attorney cannot send to Oil Company a copy 
of the dissolution order which Attorney knows may not be 
truthful. (Id. See also Opinion 267.) It might be 
advisable for Attorney to again impress upon Wife that her 
continued acceptance of oil royalty payments, without 
verifying true ownership, may subject Wife to continuing 
civil liability as well as criminal liability now that Wife 
is aware that she may not be the owner of the oil lease. 

(Cf. Opinion 267.) If Wife refuses to accept Attorney's 
advise to determine present ownership of the oil lease, 
then Attorney may withdraw from further representation of 
Wife. ( See Rule 2-111(c)(1)(b), (c) and (d); Opinions 

305, 353, San Francisco Ethics Opinion 1977-2.) 

Attorney's inquiry respecting absolution of legal 
liability addresses a question of law upon which this 
Committee does not comment. 

Attorney's inquiries (2) and (3) raise analogous 
ethical concerns which are treated herein together. 
California Business and Professions Code section 6068 
subdivision (e) provides that it is the duty of an attorney 
"[t]o maintain inviolate the confidence, and at every peril 
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Wife 


to himself to preserve the secrets, of his client." 
has refused to allow Attorney to disclose information 
obtained during, or as the result of, the confidential 
relationship between herself and Attorney. The prohibi¬ 
tion against violation of this confidence extends to instances 
of civil fraud perpetrated by the client (Opinions 264, 

274, 386). Attorney-client confidences may not be disclosed 
where future crime is contemplated by the client and the 
Attorney has received the information in confidence and in 
connection with confession of past crime. (Opinions 267, 

386, see also Opinion 353). Additionally, no disclosure 
is permitted in respect to future crime where the client's 
intended acts are not of a nature so serious that the bene¬ 
fits flowing from their prevention do not outweigh the 
important policy requiring protection and preservation of 
client confidentiality. (Opinions 264, 353.) Here Wife's 
contemplated acceptance of future royalty payments has 
been revealed to Attorney through Wife's admission of 
acceptance of past payments. Moreover, although Wife's 
contemplated acceptance of future royalty payments might be 
theft, there may still exist some question as to who 
presently owns the oil lease. This Committee has held 
that client confidence is protected where the client 
receives monthly payments under circumstances of possible 
theft by false pretense. (Opinion 264.) A similar situa¬ 
tion exists in the inquiry sub judice . The Committee is 
of the opinion that disclosure to anyone of the new infor¬ 
mation learned regarding the status of the title of the oil 
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lease, absent express client approval, is ethically 
prescribed. (California Business and Professions Code 
section 6068 subdivision (e), Opinions 264, 267, 353.) 

This opinion is advisory only. The Committee 
acts only on specific questions submitted ex parte and its 
opinion is based on such facts only as are set forth in 
the questions submitted. 
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torney and Wife have been placed on notice that Husband 
and Wife may not be the actual owners of the oil lease, and 
Wife has instructed Attorney not to ascertain the true 
owner. Attorney cannot send to Oil Company a copy of the 
dissolution order which Attorney knows may not be truth¬ 
ful. (id. See also Opinion 267.) It might be advisable for 
Attorney to again impress upon Wife that her continued 
acceptance of oil royafty payments, without verifying true 
ownership, may subject Wife to continuing civil liability as 
well as criminal liability now that Wife is aware that she may 
not be t^e owner of the oil lease. (Cf. Opinipn 267.) If Wife 
refuses tosaccept Attorney’s advice to determine present 
ownership^ the oil lease, then Attorney may withdraw 
from further representation of Wtfe. ( See Rule 2- 
111(C)(1)(b), (to and (d); Opinions 306, 353, San Francis¬ 
co Ethics Opinion 1977-2.) / 

Attorney’s inquiry respecting absolution of legal liability 
addresses a question of law upon which this Committee 
does not comment. / 

Attorney’s inquiries (2) anm3) raise analogous ethical 
concerns which are treated^herein together. California 
Business and Professions ^ode section 6068 subdivision 
(e) provides that it is the duty of an attorney “[t]o maintain * 
inviolate the eorifidence/and at every peril to himself to 
preserve the secrets, his client.” Wife has refused to 
allow Attorney to disclose information obtained during, or 
as the result of, theoonfndential relationship between her¬ 
self and Attorney, me prohibition against violation of this 
confidence extends to instances of civil fraud perpetrated 
by the client (Opmions 264/^74,386), Attorney-client con¬ 
fidences may ndt be disclosed where future crime is con¬ 
templated by ttfe client and the Attorney has received the 
information iry confidence an A in connection with confes¬ 
sion of pastycrime. (Opinions 2B7 , 386, see also Opinion 
353.) Additionally , no disclosure is permitted in respect to 
future cringe where the client's intended acts are not of a 
nature so serious that the benefits flowing from their 
prevention do not outweigh the irqportant policy requiring 
protection and preservation of\client confidentiality. 
(Opinions 264, 353.) Here Wife'sXcontemplated accep¬ 
tance of future royalty payments has been revealed to At¬ 
torney through Wife’s admission onacceptance of past 
payments. Moreover, although Wife^ contemplated ac¬ 
ceptance of future royalty payments might be theft, there 
may still exist some question as to who presently owns the 
oil lease. This Committee has held that client confidence 
is protected where the client receives monthly payments 
under circumstances of possible theft by false pretense. 
(Opinion 264.) A similar situation exists in the inquiry sub 
iudice . The Committee is of the opinion that disclosure to 
anyone of the new information learned regarding the 
status of the title of the oil lease, absent express client ap¬ 
proval, is ethically prescribed. (California Business and 
Professions Code section 6068 subdivision (e). Opinions 
264,267,353.) 


Opinion No. 418 (August 17,1983) 

ADVERSE INTERESTS . A law firm may represent a 
client no longer represented by that law firm where 
the law firm has obtained no confidential informa¬ 
tion during the course of the former representation 
that could be utilized in the new representation. 


AUTHORITIES CITED: 

California Rules of Professional Conduct, 

Rules 4-101, 5-102(A); 

ABA Code of Professional Responsibility DR 5-105(0); 
LACBA Formal Opinions 27,192,392,406; 

Standing Committee on Professional Responsibility 
and Conduct of the State Bar of California [State Bar] 
Opinion 1981-57. 

The Committee’s opinion has been requested concern¬ 
ing the ethical propriety of a law firm (Law Firm) repre¬ 
senting an attorney-client (Attorney 1) in a legal 
malpractice action where the Law Firm seeks to,file a 
cross-complaint against Attorney 2 who was previously 
represented by the Law Firm in a completed and unrelated 
legal malpractice matter. The Committee is informed that 
no confidential information was obtained during Law 
Firm’s representation of Attorney 2 which could be utilized 
in the representation of Attorney 1. Law Firm no longer rep¬ 
resents Attorney 2 in any matter. Law Firm initially obtained 
Attorney 2’s oral consent to represent Attorney 1, However, 
Attorney 2 informed Law Firm, in writing, four days later, 
that he “did not wish to waive the conflict of interest.” Law 
Firm requests an opinion as to whether it is ethically proper 
to continue its representation of Attorney 1, 

California Rules of Professional Conduct, Rule 4-101 
provides in pertinent part that an attorney shall not accept 
employment adverse to a former client without the in¬ 
formed and written consent of the former client “relating to 
a matter in reference to which he has obtained confiden¬ 
tial information by reason of or in the course of his employ¬ 
ment by such ... former client.” Rule 4-101 does not forbid 
a lawyer's accepting employment adverse to a former 
client in every instance; the emphasis is placed upon use 
of or disclosure of confidential information (Formal 
Opinions 27,192,406). Rule 4-101 is violated only if an at¬ 
torney obtained confidential information about the former 
client which concerns, directly or indirectly, the matter 
against that former client (State Bar Opinion 1981-57). This 
situation does not exist under the stated fads of the inquiry 
submitted to the Committee. Therefore, Law Firm may 
properly represent Attorney 1 against Attorney 2 irrespec¬ 
tive of Attorney 2’s refusal to consent to such repre¬ 
sentation.* 

Because Law Firm previously represented Attorney 2, 
it is incumbent upon Law Firm to disclose to Attorney 1 the 
prior representation of Attorney 2 and to obtain from Attor¬ 
ney 1 written consent to continue employment (California 
Rules of Professional Conduct, Rule 5-102(A); Formal 
Opinion 406). 

* Since the Committee finds there is no ethical impropriety 
under the facts of the posed inquiry, it does not matter whether 
the representation of Attorneys 1 and 2 is and was by a specific 
attorney or by Law Firm generally (see ABA Code of Profes¬ 
sional Responsibility DR 5-l05(D), adopted in California in 
Chambers Y t .Supehoj.gguil 121 cai.App.3d 693,896 (3d Dist. 
1981) which provides that if a lawyer is required to decline 
employment under an ABA Discipline Rule no lawyer af¬ 
filiated with him/her nor his/her law firm may accept or con¬ 
tinue such employment.) 
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Opinion No. 419 (August 17,1983) 

SOLICITATION AND ADVERTISING. Advertising and 
solicitation by random public distribution of 
brochures and business cards Is authorized by the 
Rules of Professional Conduct so long as the adver¬ 
tising Is not false or misleading. 

AUTHORITIES CITED: 

California Rules of Professional Conduct Rule 2-101; 
Los Angeles County Ethics Opinion No, 404; 

In Re U.S. . 102 Sup. Ct. 929 (1982); 

Bigelow v. Virginia . 421 U.S. 809 (1975) 

The Committee’s opinion has been requested concern¬ 
ing the ethical propriety of randomly distributing to the 
general public copies of the California State Bar pamphlet 
“What Should I Do If I Have An Automobile Accident?” to 
which an attorney’s business card is attached. The dis¬ 
tribution would be random, leaving them at a door step or 
placing them under the windshield wiper of a publicly 
parked vehicle. 

The recognition of Constitutional protection for com¬ 
mercial speech and press, which began with Bigelow v, 
Virginia , 421 U.S. 809 (1975), has resulted in the federaliza¬ 
tion and constitutionalization of the regulation of lawyer 
solicitation and advertising. The resulting federal law and 
California Rules of Professional Conduct are generally 
described in Los Angeles County Bar Bhics Opinion No. 
404. 

As to announcements and handbills, the United States 
Supreme Court invalidated prohibitions on announcement 
cards mailed to the general public, leaving the states with 
authority to require the filing of announcements, mailings, 

and handbills with state authorities. In Re R,M J., _ 

U.S._, 102 Sup. Ct. 929 (1982), 

The related California Rules of Professional Conduct 
are Rule 2-101 (E) and Rule 2~10(A). The former requires the 
retention of such materials for one year, making them avail¬ 
able to the State Bar upon request, and providing support¬ 
ing information upon request for any factual or objective 
claims. 

Rule 2-101 (A) contains restrictions on false or mislead¬ 
ing communications (a “communication” is defined as a 
message concerning the availability for professional 
employment of a member or a member’s firms). Pursuant 
to Rule 2-101(D), the Board of Governors adopted the fol¬ 
lowing standards which are applicable to randomly dis¬ 
tributed advertising and which supplement the restrictions 
in Rule 2-101 (A): 

1. A “communication” which contains guarantees, war¬ 
ranties, or predictions regarding the result of legal action 
is presumed to violate Rule 2-101, Rules of Professional 
Conduct. 

2. A “communication” which contains testimonials 
about or endorsements of a member is presumed to vio¬ 
late Rule 2-101, Rules of Professional Conduct. 

Thus, the random distribution of handbills is ethically 
proper so long as Rules 2-101 (A) and (E) are satisfied. 


Opinion No. 420 (October 25,1983) 

ATTORNEY AND CLIENT: CRIMINAL FiLES^DUTY TO 
RETAIN. In the absence of written instruction by the 
llent, the client's file relating to a criminal matter In 
i possession of an attorney should retained by 
theNsttomey and not destroyed. 

AUTHORITIES CITED: 

California Rules of Professional Conduct, Rule 8-101. 
LA Opinibns 330, 362,405. 

California Government Code section 26205. 

A public law office has asked the opinion of this Com¬ 
mittee concerning its'obligation Jo retain client files after a 
case is concluded. TheNoffice typically represents clients 
in felony, misdemeanor, juyeniie, civil contempt, and men¬ 
tal health proceedings, me office faces significant 
problems of storage and Retrieval for hundreds of 
thousands of files; the Nkefihoodsof retrieval varies with the 
different types of case. / \ 

To some extent, statutes provide procedures for the 
destruction of publi/records. (See\for example, Govt, 
Code §26205.) Th/ Committee does hot offer any inter¬ 
pretation of governing statutes. As ah ethical matter, 
however, it appe^s clear that the file belongs to the client. 
California RuleS-101 directs an attorney to Reserve client 
properties. In Opinions 330,362, and 405, this,Committee 
has consistently taken the position that the file\including 
“work product,” is the property of the client. Nothing other 
than the client’s permission appears to limit the duty to 
preserve/his property* \ 

/elating to criminal matters may well have future 
vitality £ven after judgment, sentence and statutory ap¬ 
peals have concluded. In criminal matters, the attorney 
cannot foresee the future utility of information contained in 
the fi/e. The Committee concludes, therefore, that it is in- 
currpent upon the attorney in a criminal matter to obtain 
some specific written instruction from the client authoriz¬ 
ing [the destruction of the file. Absent such written instruc¬ 
tion, the attorney should not undertake the destruction of 
client files on the attorney’s initiative. 

* This opinion does not address civil matters or the manner of 
obtaining a client s permission for the destruction of crvi files. 


Opinion No. 421 (October 25,1983) 

LETTERHEADS OF COUNSEL. The rifime of a firm ap¬ 
pearing on Its letterhead should not Include the 
name of an attorney who has rjbver been a partner 
and Ishnerely “of counsel” ta^ne firm. 

AUTHORITIES CITED: / 

Rule 2-101, O^iQion Nos. 290,306; 

Informal Opiniori'Nos. 1959-3,1973-4; 

ABA Opinion 106,126, zrt, 330. 

The opinion of the Committee has been solicited with 
respect to the ethical p/opriety of a law firm including in 
the firm name foe name of an attorney who is not and has 
never been a partner but serves, substantially full-time, in 
an “of counsel” relationship, and is listed on the letterhead 
in an “of counsel/capacity. 

The use of th/term “of counsel” in designating a profes¬ 
sional relationship between an individual attorney and a 
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Opinion No. 419 (August 17,1983) 


Opinion No. 420 (October 25,1983) 


JCITATION AND ADVERTISING. Advertising ana 
elicitation by random public distribution of 
brochures and business cards is authorized by tne 
Rules of Professional Conduct so long as the a<3 
Using is not false or misleading, 

AUTHORITIES CITED: 

California Rules of Professional Conduct, Rul^ 2-101; 

Los Angeles County Ethics Opinion No. 404; 

In Re Rid U.S. , 102 Sup. a. 929 (1982)/ 

Bigelow ^ Virginia , 421 U.S. 809 (1975) 

The Commniee’s opinion has been requested concern¬ 
ing the ethical propriety of randomly distributing to the 
general public cqpies of the California State Bar pamphlet 
“What Should I Do If I Have An Automobile Accident?” to 
which an attorneys business card is afpched. The dis¬ 
tribution would be random, leaving therr/at a door step or 
placing them unde\the windshield vyfper of a publicly 
parked vehicle. 

The recognition of'ponstrtutional/protection for com¬ 
mercial speech and press, which bfegan with Bigelow v. 
Virginia , 421 U.S. 809 (19^5), has resulted in the federaliza¬ 
tion and constitutionalization of tpe regulation of lawyer 
solicitation and advertising The resulting federal law and 
California Rules of Professional Conduct are generally 
described in Los Angeles County Bar Ethics Opinion No. 
404. 

As to announcements ana Handbills, the United States 
Supreme Court invalidated prohibitions on announcement 
cards mailed to the genera/ public, leaving the states with 
authority to require the filing of announcements, mailings, 
and handbills with state/authorities. In Re R.M.J., 

U.S._, 102 Sup. Ct/929 (1982)\ 

The related Califoma Rules of Professional Conduct 
are Rule 2-101(E) and Rule 2-10(A). The former requires the 
retention of such materials for one year.Vnaking them avail¬ 
able to the State Baj'upon request, and providing support¬ 
ing information uppn request for any factual or objective 
claims. 

Rule 2*101 (A)yfcontains restrictions on fake or mislead¬ 
ing communications (a “communication” is\defined as a 
message concerning the availability for professional 
employment pf a member or a member’s firm^L Pursuant 
to Rule 2-101^0), the Board of Governors adopted the fol¬ 
lowing standards which are applicable to ranopmly dis¬ 
tributed advertising and which supplement the restrictions 
in Rule 2-101 (A): 

1. A “communication" which contains guaranteed, war¬ 
ranties, yor predictions regarding the result of legal action 
is presumed to violate Rule 2-101, Rules of Professional 
Conduct 

'A “communication” which contains testimonials 
: or endorsements of a member is presumed to vio- 
lat<V Rule 2-101, Rules of Professional Conduct 

Thus, the random distribution of handbills is ethically 
proper so long as Rules 2-101 (A) and (E) are satisfied. 


ATTORNEY AND CUENT: CRIMINAL FILES-DUTY TO 
RETAIN* in the absence of written Instruction by the 
client, the client's file relating to a criminal mater in 
the possession of an attorney should be retained by 
the attorney and not destroyed. 

AUTHORITIES CITED: 

California Rules of Professional Conduct, Rule 8-101. 
LA Opinions 330, 362, 405. 

California Government Code section 26205. 

A public law office has asked the opinion of this Com¬ 
mittee concerning its obligation to retain client files after a 
case is concluded. The office typically represents clients 
in felony, misdemeanor, juvenile, civil contempt, and men¬ 
tal health proceedings. The office faces significant 
problems of storage and retrieval for hundreds of 
thousands of files; the likelihood of retrieval varies with the 
different types of case. 

To some extent, statutes provide procedures for the 
destruction of public records. (See, for example. Govt. 
Code §26205.) The Committee does not offer any inter¬ 
pretation of governing statutes. As an ethical matter, 
however, it appears clear that the file belongs to the client. 
California Rule 8-101 directs an attorney to preserve client 
properties. In Opinions 330,362, and 405, this Committee 
has consistently taken the position that the file, including 
“work product," is the property of the client. Nothing other 
than the client's permission appears to limit the duty to 
preserve this property.* 

Files relating to criminal matters may well have future 
vitality even after judgment, sentence and statutory ap¬ 
peals have concluded. In criminal matters, the attorney 
cannot foresee the future utility of information contained in 
the file. The Committee concludes, therefore, that it is in¬ 
cumbent upon the attorney in a criminal matter to obtain 
some specific written instruction from the client authoriz¬ 
ing the destruction of the file. Absent such written instruc¬ 
tion, the attorney should not undertake the destruction of 
client files on the attorney s initiative. 

* This opinion does not address civil matters or the manner of 
obtaining a client s permission for the destruction of civil files. 


)inion No. 421 (October 25, 1983) 

1HEADS OF COUNSEL The name of a fiiwSp- 
pearirvg on its letterhead should not include the 
name of^in attorney who has never beerv a partner 
and is metoty “of counsel” to the firm. 

AUTHORITIES CITED: 

Rule 2-101, Opinidn Nos. 290, 3C 
Informal Opinion No^1959-3yf$73-4; 

ABA Opinion 106,126, 211, 

The opinion of the Cqjrfmiftee has been solicited with 
respect to the ethicaj^propriety olsa law firm including in 
the firm name theamie of an attorney who is not and has 
never been a Danner but serves, substantially full-time, in 
an “of coupsir relationship, and is listed oq the letterhead 
in an “pKcounsel" capacity. 

t use of the term ‘of counsel" in designating profes¬ 
sional relationship between an individual attorney and a 


November 1988 


124 




e 



>oc, Formal Opinions 


)inion No. 420 (October 25,1983) 

ATTORNEY AND CUENT: CRIMINAL RLES-DUTV'TO 
RETAIN. In the absence of written Instruction wf the 
cliemyJhe client's file relating to a criminal metier In 
the pcraession of an attorney should be rejoined by 
the attorHey and not destroyed. 

AUTHORmES^ClTED: 

California Rules of Professional Condy6t, Rule 8-101. 
LA Opinions 2(30,362, 405. 

California Government Code sectioiy&6205. 

A public law offick has asked the opinion of this Com¬ 
mittee concerning its Obligation to ra4in client files after a 
case is concluded. The^office typically represents clients 
in felony, misdemeanor, jtoenile, p/il contempt, and men¬ 
tal health proceedings.\The /ffice faces significant 
problems of storage ancl r 
thousands of files; the likelib 
different types of case. 

To some extent, statute^ p 
destruction of public n 
Code §26205.) The Coi 
pretation of governing 
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however, it appears cleafr that the filabelongs to the client. 
California Rule 8-101 d/ects an attorney to preserve client 
properties. In Opinions 330,362, and 405, this Committee 
has consistently talySn the position thaMhe file, including 
“work product,” is the property of the client Nothing other 
than the client's admission appears to flpist the duty to 
preserve this property.* 

Files relatingrto criminal matters may wdU have future 
vitality even after judgment, sentence and statutory ap¬ 
peals have concluded. In criminal matters, t\e attorney 
cannot foresife the future utility of information contained in 
the file. ThefCommittee concludes, therefore, that it is in¬ 
cumbent upon the attorney in a criminal matter tb obtain 
some specific written instruction from the client aorthoriz- 
ing the destruction of the file. Absent such written iretruc- 
tion, t hd attorney should not undertake the destruction of 
client jfles on the attorney's initiative. 

is opinion does not address civil matters or the manner 1 
aining a client’s permission for the destruction of civil files> 
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Opinion No. 421 (October 25,1983) 

LETTERHEADS OF COUNSEL. The name of a firm ap¬ 
pearing on its letterhead should not Include the 
s name of an attorney who has never been a partner 

and Is merely “of counsel” to the firm. 

AUTHORITIES CITED: 
i Rule 2-101, Opinion Nos. 290, 306; 

i\ Informal Opinion Nos. 1959-3,1973-4; 

ABA Opinion 106,126, 211, 330. 

s The opinion of the Committee has been solicited with 

respect to the ethical propriety of a law firm including in 
the firm name the name of an attorney who is not and has 
L never been a partner but serves, substantially full-time, in 
an “of counsel” relationship, and is listed on the letterhead 
in an “of counsel” capacity. 

The use of the term “of counsel” in designating a profes¬ 
sional relationship between an individual attorney and a 
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law firm or attorney has long been considered ethically 
proper to designate a continuing relationship between an 
individual lawyer and a law firm or another lawyer, which 
relationship is not that of a partner or associate. See 
Opinion No. 306, ABA Opinion No. 330, Informal Opinion " 
No. 1973-4. However, including the name of an attorney 
who is only of counsel” to the firm, and has never been a 
partner, in the name of a firm is ethically improper. Rule 2- 
101(A)(2) requires that any communication made by an at- ' * 
tomey shall not: 

[cjontain any matter, or present or arrange any mat¬ 
ter in a manner or format which is false, deceptive, or 
whjch tends to confuse, deceive or mislead the public 

The use of the name of an attorney who is “of counsel” 
to the firm in the name of the firm suggests that the relation¬ 
ship between the attorney and the firm is that of a partner¬ 
ship and more than simply an “of counsel” relationship 
and is, therefore, confusing and misleading. The relative 
prominence on the letterhead of the firm's name com¬ 
pared to the identification of the particular attorney else¬ 
where on the letterhead as “of counsel" does not 
sufficiently eliminate the improper confusion. 

In Opinion No. 290 this Committee expressed the 
opinion that inclusion in a law firm name of an individual 
who was not a partner of the other persons whose names 
were included in the firm name was professionally im¬ 
proper in that it misled that public into believing that all of 
the attorneys were partners when, in fact, at least their in¬ 
tention was otherwise. See also, ABA Opinions 106, 126 
and 277 which reach the same conclusion based upon lan¬ 
guage in former Canon 33 which, in language similar to 
Rule 2-101, prescribed that “in the selection and use of a 
firm name, no false, misleading, assumed or trade name 
should be used.” -¥■ 

Whether a court would find that a partnership actually 
exists among the persons whose names are included in 
the firm name, notwithstanding that one of them purports 
to practice only in an “of counsel” capacity with the firm, 
is a question of law on which this Committee expresses no 
opinion. However, the Committee is of the opinion that ab¬ 
sent an agreement in the nature of a partnership to be joint¬ 
ly and severally responsible for each other's acts in 
connection with their law practice, then the use of a firm 
name including the name of an individual attorney who is 
only “of counsel” to the firm is improper. 


lion No. 422 (October 25,1983) 

CONFIDENTIAL COMMUNICATIONS^nattomey may 
not disclbs^ over the client^bjecMon, confiden¬ 
tial informaubn received feem the client which con¬ 
cern 5 the false TH(ng orient's bankruptcy petition 
by a third person. ■ 

authorities citj 

California Rujesof Professiohd Conduct 7-104; 
CalifomiafJusiness and Professions Code 
Section 6068(d) and (e); 

LACPA Formal Opinions 267, 305,417)'' 

San Francisco Bar Association Opinion 1977-1; 

People v. Sinah (1932) 123 Cal.App. 365. 
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law firm or attorney has long been considered ethically 
proper to designate a continuing relationship between an 
individual lawyer and a law firm or another lawyer, which 
relationship is not that of a partner or associate. See 
Opinion No. 306, ABA Opinion No. 330, Informal Opinion 
No. 1973-4. However, including the name of an attorney 
who is only “of counsel" to the firm, and has never been a 
partner, in the name of a firm is ethically improper. Rule 2- 
101(A)(2) requires that any communication made by an at¬ 
torney shall not: 

“[cjontain any matter, or present or arrange any mat¬ 
ter in a manner or format which is false, deceptive, or 
which tends to confuse, deceive or mislead the public 

The use of the name of an attorney who is “of counsel* 
to the firm in the name of the firm suggests that the relation¬ 
ship between the attorney and the firm is that of a partner¬ 
ship and more than simply an “of counsel” relationship 
and is, therefore, confusing and misleading. The relative 
prominence on the letterhead of the firm's name com¬ 
pared to the identification of the particular attorney else¬ 
where on the letterhead as “of counsel” does not 
sufficiently eliminate the improper confusion. 

In Opinion No. 290 this Committee expressed the 
opinion that inclusion in a law firm name of an individual 
who was not a partner of the other persons whose names 
were included in the firm name was professionally im¬ 
proper in that it misled that public into believing that all of 
the attorneys were partners when, in fact at least their in¬ 
tention was otherwise. See also, ABA Opinions 106,126 
and 277 which reach the same conclusion based upon lan¬ 
guage in former Canon 33 which, in language similar to 
Rule 2-101, prescribed that “in the selection and use of a 
firm name, no false, misleading, assumed or trade name 
should be used.” 

Whether a court would find that a partnership actually 
exists among the persons whose names are included in 
the firm name, notwithstanding that one of them purports 
to practice only in an “of counsel" capacity with the firm, 
is a question of law on which this Committee expresses no 
opinion. However, the Committee is of the opinion that ab¬ 
sent an agreement in the nature of a partnership to be joint¬ 
ly and severally responsible for each other's acts in 
connection with their law practice, then the use of a firm 
name including the name of an individual attorney who is 
only “of counsel” to the firm is improper. 


Opinion No. 422 (October 25,1983) 

CONFIDENTIAL COMMUNICATIONS. An attorney may 
not disclose, over the client's objection, confiden¬ 
tial information received from the client which con¬ 
cerns the false filing of Client's bankruptcy petiion 
by a third person. 

AUTHORITIES CITED: 

California Rules of Professional Conduct 7-104; 
California Business and Professions Code 
Section 6068(d) and (e); 

LACBA Formal Opinions 267, 305, 417; 

San Francisco Bar Association Opinion 1977-1; 

People v, Singh (1932) 123 CaLApp. 365. 


Attorney A represents Client who, until recently, has 
had a long-standing personal relationship with Attorney B. 
Client has learned that B filed and forged Client's name to 
a Chapter 13 voluntary bankruptcy petition. B's action was 
taken without Client's knowledge or permission. Client is 
concerned that her credit rating has been, and will con¬ 
tinue to be, affected by the filing of the bankruptcy petition. 
However, Client does not wish to ruin B by causing him to 
be prosecuted criminally. Instead, she would prefer to ob¬ 
tain only a civil settlement from B. Client refuses to allow 
Attorney A to disclose to anyone the above information re¬ 
lated in confidence to Attorney A 

Attorney A inquires of this Committee: 

(1) Whether A has an affirmative duty to disclose B's 
conduct to the bankruptcy court in the event that A con¬ 
firms that the false bankruptcy petition has been filed? 

(2) If no affirmative duty to disclose the information ex¬ 
ists does A violate Client's confidence by making a dis¬ 
closure? 

(3) Assuming A is forbidden to disclose Client's con¬ 
fidence, and Client does not desire to disclose the infor¬ 
mation, is it ethically improper for A to enter into civil 
settlement with B? 

(4) Assuming A is forbidden to disclose Client's con¬ 
fidence, is it ethically improper to file and pursue a legal 
action against B? 

Inquiries (1) and (2) are discussed together. California 
Business and Professions Code Section 6068(e) provides 
in pertinent part that it is the duty of an attorney “[t]o main¬ 
tain inviolate the confidence, and at every peril to himself 
to preserve the secrets of his client." People v. Singh (1932) 
123 CaLApp. 365, 369-370 stresses the importance of 
maintaining inviolate client confidences. Opinions of this 
Committee have held that an attorney cannot ethically dis¬ 
close client confidences even where it is the client who is 
engaged in unlawful activity (Opinion 305 [client commits 
perjury in testimony before a court]. Opinion 267 [client, 
who is guardian, misappropriates funds from her child's 
guardianship account]). The inquiries in the matter sub 
judice concern alleged unlawful conduct perpetrated not 
by Client but by a third person. Thus, Attorney A cannot 
ethically, without Client's consent, disclose any informa¬ 
tion about the bankruptcy proceeding teamed incident to 
or as a result of the confidential attorney-client relation¬ 
ship.* 

Inquiries (3) and (4) are treated simultaneously. It is the 
opinion of this Committee that A may ethically enter into a 
settlement with B and/or may file and pursue a legal cause 
of action against B. However, A is cautioned in both 
respects that he must “employ, for purposes of maintain¬ 
ing the causes confided to him such means as are consis¬ 
tent with truth ....” (Business and Professions Code 
Section 6068(d).) (See also Opinions 267 and 417, Califor¬ 
nia Rule of Professional Conduct 7-104.) 

* There is no duty upon an attorney to report a known im¬ 
propriety of another attorney to the appropriate agencies (San 
Francisco Bar Association Ethics Opinion 1977-1). While a 
moral obligation may exist, it cannot outweigh the attorney's 
ethical duty to maintain inviolate client confidences (Business 
and Professions Code Section 6068(e)). 
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FEE SPLITTING; CONFLICT OF INTEREST: USE OF FRANCHISE NETWORK; 
CONFIDENTIAL INFORMATION: USE OF COMPUTERIZED BILLING SERVICE. 

It is improper for a franchisee to pay franchise fees to the 
franchisor if the fees are based on a percentage of the fees 
received by the franchisee in handling a particular matter; it 
is a conflict of interest for a franchisee to represent a party 
in a lawsuit against another party represented by a different 
franchisee where both franchisees are being advised on the matter 
by the franchisor; it is ethically proper for an attorney to use 
an outside computerized billing service in billing clients so 
long as care is taken in selection of the services and to avoid 
the disclosure of confidential information. 


AUTHORITIES CITED: 

Rules 2-101(A)(2) , 2-108(A), 3-102(A), 
4-101, 5-102(B) and 6-101 L.A.C.B.A. 
Formal Nos. 290, 374, 385, and 421 
ABA Opinion Nos. 106, 126, 277, ABA 
Informal Opinion No. 1127, ABA Code 
of Professional Responsibility EC 4-3 
Cal. Bus. & Prof. Code §6068(e) 
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The Committee's opinion has been requested on the ethical 
propriety of a franchised legal network to be known as "X & Associates" 
(the franchisor). The franchisor will establish a network of offices 
each owned by a young and qualified lawyer (the franchisee). Each 
office will carry the franchisor and franchisee's names, e.g., "X & 
Jones," "X & Smith," etc. 

In return for fees paid by the franchisee, the franchisor will 
provide the following services: 



(1) assistance in locating an office site and in lease 
negotiations; 

(2) _ central computer billing; 

(3) centralized legal library; 

(4) standardized forms, signs, stationery, etc.; 

(5) advertising and local marketing support programs; 

(6) seminars on a regular basis; and 

(7) a Board - ' of Directors Support Team. This group will 
consist of distinguished lawyers and legal educators with in-depth 
knowledge of a wide variety of legal areas. Members of the group (or 
their associates) will be available to provide assistance to the fran¬ 
chisees. This will enable the franchisee to provide a broad range of 
services to their clients, even in matters beyond the franchisees' 
expertise. 

The inquirer has not posited a specific problem but rather 
asks the Committee’s opinion as to possible ethical violations. 

Since the offices will carry the names "X & Jones," "X & 
Smith," etc., the problem of false and misleading advertising comes into 
play. Rule 2-101(A)(2) of the Rules of Professional Conduct of the 
State Bar requires that any communication made by an attorney shall not: 

(c)ontain any matter or present or arrange any matter 
in a manner or format, which is false, deceptive, or 
which tends to confuse, deceive or mislead the public... 

In Opinion No. 290 this Committee expressed the opinion that 
the inclusion in a law firm name the name of an individual who was not 
a partner of those persons included in the firm name was professionally 
improper in that it mislead the public into believing that all of the 
attorneys were partners when, in fact, their intention was otherwise. 
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See also L.A.C.B.A. Formal Opinion No. 421 (ethically improper to 


include in the firm name the name of an attorney who is only "of 
counsel" to the, .firm and has never been a partner): ABA Opinion Nos. 

106, 126, and 277 (same conclusion based upon language in former 
Canon 33 similar to Rule 2-101). The Committee therefore believes 
that the names "X & Smith," "X & Jones," etc. would be ethically 
improper where, as here, X is not and has never been a partner in 
the firm, nor is X providing any service; therefore, the use of his 
name is false and misleading. Partner is taken to mean one with a bona 
fide share in the profits, liabilities and professional responsibilities 
of the firm. L.A.C.B.A. Formal Opinion No. 385. There is no indication 
that such a relationship is intended by the proposed franchise network. 

C* 

Rule 2-108(A) prohibits the division of legal fees by a lawyer 
with another lawyer who is not his partner or associate unless the 
client consents in writing to the division of fees and the total fee is 
not increased solely by reason of the division of fees between the 
lawyers. The inquirer states that the franchisee is to pay fees but 
does not elaborate as to how the fees are calculated. Assuming the fees 
are based on a percentage of each case the franchisee handles, and 
therefore paid out of fees received by the franchisee for legal services 
performed, the franchisee might be in violation of Rule 2-108(A) since 
he would be dividing legal fees with a non-partner or associate. 

Inasmuch as the inquiry does not indicate that the franchisor will refer 
business to the various franchisees, the Committee does not address the 
implications of Rule 2-108(B) regarding referrals. 

Equally applicable might be Rule 3-102(A) forbiding a lawyer, 
or member of his firm, from directly or indirectly sharing legal fees 
with non-lawyers. One of the services to be provided by the franchisor 
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is the Board of Directors Support Team which includes educators who 
may or may not be attorneys. If the fees paid to the franchisor are 
based on a percentage of each case and the franchisor in turn compensates 
Board members from these fees, the franchisee may be indirectly sharing 
legal fees with non-lawyers. 

A more serious problem relates to conflicts of interest 
regulated by Rules 4-101 and 5-102(B). Rule 4-101 prohibits a lawyer 
from accepting employmtent adverse to a client without his informed and 
written consent if the employment relates to a matter in reference to 
which the lawyer has obtained confidential information by reason of or 
in the course of his employment by that client or former client. Rule 
5-102(B) forbids a lawyer to represent conflicting interests without 
the written consent of all parties concerned. 

As previously noted, the franchises, as presently contemplated, 
will bear the name M X & Jones," "X & Smith," etc. A situation might 
arise in which "X & Jones" represents one party to a lawsuit against 
another party represented by "X & Smith." The Board od Directors 
could conceivably be called upon by the two separate franchisees to 
provide assistance in handling the matter. Thus, the franchisor, through 
the Board of Directors, would in effect be representing conflicting 
interests. The Committee therefore believes that an adequate clearing 
mechanism for possible conflicts would be necessary. The possible 
conflicts, in the Committee's view, are not simply between the franchisees, 
but also involve Board members who, as attorneys, may represent clients 
with adverse interests to clients represented by franchisees. The 
clearing mechanism must therefore include Board members as well as 
franchisees. 

Since one of the services to be provided by the franchisor is 
centralized computer billing, the Committee believes that this too will 

-4- 


require appropriate screening measures given that California Business 
and Professions Code §6068(e) requires an attorney to "maintain inviolate 
the confidence,- and at every peril to himself to preserve the secrets, 
of his client." In Opinion No. 374 this Committee stated that it is 
ethically proper for an attorney to use an outside computerized billing 
service in billing his clients so long as certain conditions are observed 
Opinion 374 held that furnishing information to a central data processor 
necessary to maintain’statistical, time and billing records is proper, 
so long as the conditions outlined in ABA Code of Professional Respon¬ 
sibility Ethical Consideration 4-3 and ABA Informal Opinion 1127 are 
observed. 

Ethical Consideration 4-3 provides that: 

V ' 

Unless the client otherwise directs, it is not improper 
for a lawyer to give limited information from his file 
to an outside agency necessary for statistical, book¬ 
keeping, accounting, data processing, banking, printing, 
or other legitimate purposes, provided he exercises 
due care in the selection of the agency and warns the 
agency that the information must be kept confidential. 

ABA Informal Opinion No. 1127 dealt with whether it is proper 
for attorneys to use a central facility for the storage of files in a 
computer memory such that the material would only be available to the 
facility's employees and the particular attorney who owned file. The 
Opinion held that as long as arrangements are made so that the infor¬ 
mation transmitted to the data processor is kept in confidence, and 
both the law firm's and the data processor's employees keep the infor¬ 
mation in confidence, there is no violation of the Canons of Ethics. 

Opinion 374 did, however, caution that special circumstances 
may exist where the client's name or nature of the services performed 
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is so sensitive that ethically this information should not be disclosed 
to an outside agency and, in some instances, not even to other employees 
of the attorney.,, Since there is a presumption that all communications 
to an attorney are confidential, it is the duty of the attorney to 
determine that such special circumstances do not exist. 

The Committee believes that attention should be given to Rule 
6-101 (Failing to Act Competently) and assumes that counsel will take 
all steps necessary to* comply/with this rule. 

The inquiry raises the broader question of whether franchising 
is a per se prohibited form of legal practice. This is a question of 
law on which the Committee expresses no opinion. 

This opinion is advisory only. The Committee responds to 

C 

specific questions submitted ex parte , and its opinion is based on such 
facts only as are set forth in the questions submitted. 


- 6 - 



OPINION NO. 424 
(January 16, 1984 ) 


DUTY OF LOYALTY-CONFLICT OF INTEREST-INSURED AND 
INSURANCE COMPANY. Where an insurance company asserts that a 
portion of a claim against the insured is not covered by the 
insurance policy, it is improper for a single attorney 
representing both the insurance company and the insured to 
apportion costs and fees between the issues where coverage 
is conceded and the issues where coverage is disputed. 


AUTHORITIES CITED: 

Rule 5-102 

American Mutual Li ab ility Insurance Co. v. Superior 
Court, 38 Cal. App. 3<J — 579 ( 3d Dist. 1974). 

EmDloyer's Casualty Co. v. Tilley, 496 S.W.2d 552 (Tex. 
1973) 

INA v. Forty-Eight Insulations, 633 F.2d 1212 (6th Cir. 
1980) 

Lysick v. Walcom , 258 Cal.App.2d 136 (1st Dist. 1968) 

Parsons v. Continental National American Group, 113 
Ariz. 223, 550 P.2d 94 (1976) 

ABA Formal Opinion No. 282 

ABA Informal Opinion No. 949 

ABA Informal Opinion No. 1476 

J. Blakslee, "Notes on Professional Ethics," 55 A.B.A.J. 
262 (1969) 


An insured has been sued on several claims. The 


insurer has divided the claims into the following categories 
(1) claims as to which it concedes coverage; (2) claims as 
to which it is providing a defense under reservation of 







right; (3) claims as to which it denies any responsibility 





and any obligation to defend. The insurer has asked the 
attorney to exercise his own judgment in apportioning the 
fees and expenses between those claims for which it is 
providing a defense and those for which it denies the 
obligation to defend. The attorney representing the insurer 
and insured has refused to make the allocation without the 
written consent of the insured, which has been denied. The 
insured contends that all claims are inextricably inter¬ 
twined, and that coverage extends to all of them. The 
Committee has been asked its opinion as to whether the 
position taken by the attorney is correct. 

An attorney hired by an insurer to represent its 
insured owes duties of loyalty and fidelity to both the 
insurer and the insured under Rule 5-102. See American 
Mutual Liability Insurance Co. v. Superior Court , 38 Cal.App. 
3d 579 (3d Dist. 1974); Lysick v. Walcom , 258 Cal.App.2d 136 
(1st Dist. 1968); INA v. Forty-Eight Insulations , 633 F.2d 
1212, 1225n.25 (6th Cir. 1980); Parsons v. Continental 

National American Group , 113 Ariz. 223, 550 P.2d 94 (1976); 
Employees Casualty Co. v. Tilley , 4 9 6 S . W. 2 d 5 5 2 (Tex. 

1973); ABA Formal Opinion No. 282 (interpreting ABA Canon 
6). His duties to the insured prohibit him from disclos¬ 
ing any information to the insurer that is detrimental to 
the insured. Parsons, supra; ABA Informal Opinion No. 1476 
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(attorney is prohibited from disclosing to insurer informa¬ 
tion learned from a witness that tends to show lack of 
coverage); ABA Informal Opinion No. 949; J. Blakslee, "Notes 
on Professional Ethics," 55 A.B.A.J. 262, 262-263 (1969). 

As Blakslee puts it in his article, "If insurance companies 
need further protection from their insureds, it must come 
from sources other than those attorneys who represent their 
insureds." 55 A.B.A.J., at 263. 

In requesting the attorney to exercise his own 
judgment in allocating his fees and costs between the claims 
as to which the insurer is providing a defense and the 
claims as to which it denies the duty to defend, the insurer 
is asking the attorney to create the facts and build a 
record that it can use against the insured. If the attorney 
were to accede to this request, he would be acting directly 
contrary to the express interests and desires of the insured. 
Such conduct by the attorney would breach his duty of loyal¬ 
ty to the insured, in violation of Rule 5-102. Although the 
insured has agreed to the dual representation, he has not 
agreed that his attorney may assist the insurance company in 
creating records that may be used against him. 

For the foregoing reasons, this Committee is of 
the opinion that the attorney has acted properly in refusing 
to allocate his fees and costs as requested, without the 
consent of the insured. 


4 


4 


4 


4 
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This opinion is advisory only. The Committee 
responds to specific questions submitted ex parte, and its 
opinion is based on such facts only as are set forth in the 
questions submitted. 
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LOS ANGELES COUNTY BAR ASSOCIATION 
ETHICS COMMITTEE 
FORMAL OPINION NO. 425 
(JANUARY 24, 1984) 


ATTORNEY AND CLIENT. It is improper for a discharged attorney 
to condition his delivery of deposition transcripts to his 
former client on the former client's paying the reporter's 
fees. 


AUTHORITIES CITED: 

Los Angeles County Ethics 
Opinions Nos. 362, 360, 
and 330. Academy of 
C aliforni a Optometrists , 

Inc, v. Superior Court , 

51 Cal.App.3d 999 (1975), 
Weiss v. Marcus, 51 Cal. 
App.3d,"59CnU975) 


A discharged attorney is involved in a fee dispute 
with his former client. The attorney has turned over the 
case files to the client but has refused to release depo¬ 
sition transcripts concerning pending litigation because 
the court reporter's bill has not been paid. The dis¬ 
charged attorney has argued that he cannot release the 
transcripts until the reporter's bill is paid because 
until then they belong to the reporter rather than the 
attorney or client. We have been asked to review the 
propriety of this conduct. 
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It^is a general principle in California that a former 
attorney is required to deliver to the client . .all 
papers and property to which the client is entitled. ..." 
Rules 2-111 (A)(2) of the Rules of Professional Conduct 
and Academy of California Optometrists, Inc, v. Superior 

Court , 51 Cal.App.3d 999, 1004-06 (1975). 

In Academy of California Optometrists , the client 
discharged its former attorney, who then refused to sign a 
substitution of attorney form or turn over his files until 
the balance of his bill was paid. The substitution of 
attorney was ordered by the Superior Court on the client's 
motion, and the Court of Appeal on a mandamus petition then 
ordered the discharged attorney to turn over his files 
(which included 38 depositions). The court's opinion does 
not tell us whether the deposition transcripts had been paid 
for or whether the unpaid balance was for fees only. Thus, 
the precise question raised in this inquiry has not been 
discussed by any California case of which we are aware. 

Opinion No. 330 of this Committee states that the 
former attorney's obligation to release materials to the 
client include . .documents, including depositions, which 
the client has actually paid for (excluding fees for the 
attorney's professional services)." In this respect. Opinion 
No. 330 is approved by Opinion No. 362. In neither opinion 
was there an issue over unpaid deposition transcripts, nor 
any explanation of the unpaid documents concept. In reviewing 
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these two former opinions in light of the opinion of the 
Court of Appeal in Academy of California Optometrists , we 
conclude that the obligation of the former attorney to re¬ 
lease materials to the client does not depend on whether the 
materials have been paid for by the client. 

If the agreement with the reporter is that the 
former client alone is responsibile for the cost of trans¬ 
cripts, then if the attorney were to hold the transcripts 
or return them to the reporter he would place the reporter's 
interest above those of his former client. If the obligation 
to the reporter is the attorney's, then in holding the trans¬ 
cripts or returning them to reporter the attorney is putting 
his own interest above those of his former client. As in 
Academy of Ca lifo rnia Optometrists , the sole benefit of the 
transcripts to the former attorney is the coercive effect 
they will have upon the client. 

The transcripts are of value to the client because of 
the costs and delay involved in obtaining new copies (and in 
some situations by the loss of any annotations added by the 
former attorney). The attorney may not permit his interest 
in collecting fees or costs to become inconsistent to his 
client's interest (51 Cal.App.3d at 1006). The attorney's 
first obligation is to his client, not the court reporter, 
and the responsibility to the client is not eliminated by 
termination of the relationship or by non-payment of the 
attorney's fees. See L.A. Opinion No. 360 and Weiss v. 
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Marcus, 51 Cal.App.3d 590, 599 (1975). 

This opinion is advisory only. The committee acts 

only on specific questions submitted ex parte , and the 
opinions are based only on the facts set forth in the 
questions presented. 




FORMAL OPINION NO. 426 


(APRIL 16, 1984) 


AIDING THE UNAUTHORIZED PRACTICE OF LAW;- EMPLOYMENT OF FOREIGN 
ATTORNEY NOT ADMITTED TO CALIFORNIA BAR . A California attorney 
may employ an attorney licensed to practice law in a foreign 
country but not licensed to practice law in California, in order 
to advise the attorney concerning the law of the foreign nation, 
subject to the restrictions and conditions set forth in this 
Opinion. 


AUTHORITIES CITED ; 

Business and Professions Code, §§ 6125, 
6126; Rules of Professional Conduct, 
Rules 3-101, 3-102, 3-103 and 6-101; 
Bluestein v. State Bar (1974) 13 Cal. 3d 
162 [118 Cal. Rptr. I75j; Crawford v. 
State Bar (1960) 54 Cal. 2d 659 [7 Cal. 
Rpt r. 746, 355 P.2d 490 ]; 

Farnham v. State Bar (1976) 17 Cal. 3d 
605 [131 Cal. Rpt r. 661, 552 P.2d 445]; 
Ferris v. Snively (1933) 172 Wash. 167, 
19 P.2d 942; In Re McKelvey (1927) 

82 Cal. App. 426; In Re Roel (1957) 

3 N.Y.2d 224, 165 N.Y.S.2d 31; 

Johnson v. Davidson (1921) 54 Cal. App. 
251; People v. Sipper (1943) 61 Cal. 

App. 2d Supp. 844. 


The Committee's opinion has been requested concerning 
the ethical propriety of a California attorney employing, in 
California, an Iranian attorney who is not licensed to practice 
law in California. The purpose for employing the Iranian attor¬ 
ney is "as a consultant on Iranian law" (including general 
Iranian civil law, contracts law, family law and nationality 
law) and as a Farsi translator or interpreter. The California 
lawyer has a "basic conversational fluency in Farsi" and a 















"rudimentary ability in reading and writing Farsi, 
substantial Iranian clientele. 


II 


He has a 


Specifically, the California lawyer has inquired: 

"(1) May I, consistent with the California Rules of 
Professional Conduct, employ this Iranian attorney as contem¬ 
plated above to advise and consult with me, or my clients, on 
Iranian law? 

"(2) If so, what restrictions exist that may limit 
the kinds of advice, consultation or related services which he 
may ethically provide? 

"(3) Under the California Rules of Professional 
Conduct, what, if any, duties of oversight or supervision of his 
conduct are imposed upon me? 

"(4) Under these Rules, what restrictions are imposed 
in billing clients for services he provides? 

"(5) May this attorney's name be listed on my letter¬ 
head, business cards or advertising disseminated by me, so long 
as he is designated as licensed solely to practice the law of 
Iran? 


"(6) Are there any ethical restrictions on the use of 
this attorney's services as a Farsi translator or interpreter?" 


Section 6125 of the Business and Professions Code 
makes it unlawful to "practice law in this State," unless the 
person is "an active member of the State Bar." Rule 3-101 of 
the California Rules of Professional Conduct provides that a 
California lawyer shall not "aid" any person in the "unauthor¬ 
ized practice of law." 

* Bluestein v. State Bar , (1974) 13 Cal. 3d 162, the 
addressed the impact of Rule 3-101 on a relationship between a 
California lawyer and a lawyer admitted in Europe but not in 
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California. 


In Bluestein , a California lawyer (Bluestein) had 


offices adjacent to an attorney (Lynas) licensed in Europe but 
not admitted in California. Bluestein listed Lynas as "Of 
Counsel" on his office door. Clients consulted with Bluestein 
about the imprisonment of their son in Spain on narcotics 
charges. Bluestein brought Lynas into the discussions and 
introduced him as his "associate" who was "more familiar with 
foreign law." Lynas met with the clients in California, accom¬ 
panied them to Spain and assisted them in obtaining a Spanish 
lawyer. Lynas billed the clients directly and collected 
$4,000.00, not shared with Bluestein. After the initial con¬ 
ference, Bluestein had little or no contact with the clients and 
exercised no supervision over Lynas’ activities. 

The Court held that Bluestein had "aided” Lynas to 
engage in the unauthorized practice of law in California. The 
Court, citing the New York decision in In Re Roel , 3 N.Y.2d 224 
[165 N.Y.S.2d 31, 35, 144 N.E.2d 24], held that "practicing law 
in this State" included giving advice on the law of a foreign 
nation. The Court held that Lynas had engaged in the "practice 
of law in this State” by consulting directly with the client 
(with little or no supervision by Bluestein) and accompanying 
the clients to Spain to find a Spanish lawyer. Bluestein was 
suspended from the California Bar for six months, based on 
"aiding" Lynas in the unauthorized practice of law (as well as 
one other unrelated ethical violation). The Court also noted 
that holding out Lynas as "Of Counsel*' and an "associate" was a 
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separate instance of "aiding” the foreign lawyer to engage in 
the unauthorized practice of law in California. 

The In Re Roel decision, supra , relied on heavily in 
Bluestein , involved a lawyer admitted to practice in Mexico but 
not in the United States rendering legal services in New York 
City concerning Mexican law, principally Mexican divorce law. 

The New York County Lawyers Association sued to enjoin Roel from 
the unauthorized practice of law, alleging that his activities 
constituted the practice of law in New York in violation of the 
New York counterpart of Business and Professions Code § 6125. 
Attorney Roel prepared, in New York, legal papers and documents 
required for institution of divorce actions in Mexico and took 
the steps necessary to procure such divorces; gave legal advice 
and rendered legal services in New York concerning matters under 
the laws of Mexico, and prepared legal documents, contracts and 
other papers pertaining to Mexican law. Roel informed his 
clients that he was advising them only concerning Mexican law 
and that they should obtain a New York attorney to advise con¬ 
cerning New York law. The New York Court of Appeals held that 
this practice confined exclusively to Mexican law was "practic¬ 
ing law" in New York. 165 N.Y.S.2d at 38. 

1 

The Bluestein and Roel decisions show the formidable 
hurdles to be overcome in forming an association with a foreign 
lawyer in California. The question remains, however, whether 
the inquiring lawyer’s relationship with the Iranian lawyer 
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could be structured so that the Iranian lawyer's activities 


would not constitute "the practice of law in this State." Here, 
unlike the situations in Bluestein and Roel , the Iranian lawyer 
presumably is a salaried employee of the California lawyer, 
could be subject to supervision by the California lawyer, would 
not bill directly or collect directly from the clients, could be 
excluded from giving advice directly to clients, and could limit 
his activities to advising the California lawyer on matters of 
Iranian law. The clients would, therefore, remain the clients 
of the California lawyer. If such limitations were imposed 
would the Iranian lawyer’s giving of advice to the California 
lawyer in this state concerning Iranian law constitute "the 
practice of law in this State"? (Such advice would, presumably, 
include legal research performed in California, preparation of 
written memoranda concerning such research and related work.) 

A number of California decisions have grappled with 
the issue of what constitutes "practicing law" for purposes of 
the requirement that only persons admitted to the State Bar may 
do so in California. People v. Sipper (1943) 61 Cal. App 2d 
Supp. 844; Crawford v. State Bar (1960) 54 Cal. 2d 659, 7 Cal. 
Rptr. 746; In Re McKelvey (1927) 82 Cal. App. 426; Johnson v. 
Davidson (1921) 54 Cal. App. 251. 

These decisions have established that the practice of 
law includes not only court representation but "legal advice and 
counsel and preparation of legal instruments." See, e.q. , 
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Crawford v. State Bar , supra at 667; Farnham v. State Bar (1976) 


17 Cal. 3d 605, 612, 131 Cal. Rptr. 661. Under these decisions, 
if the Iranian lawyer dealt directly with clients in California 
and advised them concerning their legal fights (even if his 
advice were limited to their rights under the laws of the Iran) 
he would be "practicing law in this State" and the inquiring 
California lawyer would incur liability as "aiding" the 
unauthorized practice of his employee. 

There is a recognition in the California decisions, 
however, that a lawyer may employ a "clerk" or "legal assistant" 
who performs duties that are sometimes performed by lawyers. In 
In Re McKelvey , supra , a disbarred lawyer was employed by a 
California lawyer "to do work in his office in looking up mat¬ 
ters of law," writing briefs and drafting pleadings. The Court 
held that the attorney's activities did not constitute the prac¬ 
tice of law. 82 Cal. App. at 429. The Court noted that the 
disbarred lawyer had not "been attempting to do undercover that 
which he could not lawfully do at all," noting that he was not 
obtaining clients, retaining his former clients or serving them 
through the cover of licensed lawyers. He was paid a small 
salary "for his services as office assistant" with no indication 
that his compensation was intended to be a substitute for fees 
which he otherwise might have received. Id. On the other hand, 
in Johnson v. Davidson , supra , a law "clerk" was held to be 
practicing law, when she prepared pleadings and other legal 
documents, held conferences with clients, was compensated based 
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on a percentage of net profits from the practice, and even 
examined witnesses and prepared cases for trial. 54 Cal. App. 
at 254-55. 

The distinction between practicing law and acting as a 
legal assistant was addressed in Ferris v. Snively (1933) 172 
Wash. 167 [19 P.2d 942], cited in Crawford , supra , where the 
Washington Supreme Court stated: 


"We realize that law clerks have their 
place in a law office, and we recognize the 
fact that the nature of their work approaches 
in a degree that of their employers. The 
line of demarcation as to where their work 
begins and where it ends cannot always be 
drawn with absolute distinction or 
accuracy. Probably as nearly as it can be 
fixed, it is sufficient to say that it is 
work of a preparatory nature, such as 
research, investigation of details, the 
assemblage of data and other necessary infor¬ 
mation and such other work as will assist the 
employing attorney in carrying the matter to 
a completed product, either by his personal 
examination and approval thereof or by addi¬ 
tional effort on his part. The work must be 
such, however, as loses its separate identity 
and becomes either the product, or else 
merged in the product of the attorney him¬ 
self." 19 P.2d at 945-46. 


Under these authorities, the Committee believes that it 
is proper for a California lawyer to employ an Iranian lawyer, 
not admitted in California, to render assistance to the 
California lawyer concerning matters of Iranian law. In order 
to avoid "aiding" the Iranian lawyer in the unlawful practice of 
law in California, however, such employment must, in the 
Committee’s view, be subject to all of the following 
restrictions and conditions: 
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(1) The Iranian lawyer must confine his role to 
rendering assistance to the California lawyer, with the 
California lawyer maintaining responsibility for all legal 
matters on which the Iranian lawyer works and advising the 

clients concerning their legal rights and duties. 

i 

(2) The California lawyer must not in any way com¬ 
municate to clients or the public that the Iranian lawyer is 
acting as a lawyer* is admitted to practice or is practicing law 
in California, nor should the Iranian lawyer's name appec>.r on 

! the inquiring lawyer's letterhead, business cards or office des¬ 
ignation. It is well established that "the mere holding out by 
a layman that he is practicing or is entitled to practice law 
constitutes the "unauthorized practice of law." In Re Cadwell 
(1975) 15 Cal. 3d 762, 777 [125 Cal. Rptr. 889]; Farnham v. 

State Bar (1976) 17 Cal. 3d 605 [131 Cal. Rptr. 661]; Bluestein 
v. State Bar , 13 Cal. 3d 162, 175, n.13 [118 Cal. Rptr. 175]. 

(3) To the extent that the California lawyer's advice 
to his clients is based wholly or in part on the advice he 
receives from the Iranian lawyer, the California lawyer must 
take steps to assure himself of the accuracy of that advice. 

I 

Otherwise, the California lawyer risks being treated as a mere 
"conduit" or "stand-in" for the practice of law by the Iranian 
lawyer, and thereby risks both ethical violations (Rules 3-101 
and 6-101) and malpractice exposure. Such steps should include 
substantial knowledge by the California lawyer of the back- 
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ground, education, competence and honesty of the Iranian lawyer 
and the ability, personally or in consultation with others, to 
evaluate his competence with respect to Iranian law. 

, (4) All billing for matters worked on by the Iranian 

: lawyer should be made by the inquiring lawyer direct to the 
clients. There is no prohibition against billing for work done 
by the Iranian lawyer, just as there is no prohibition against 
!billing for the time of other legal assistants, including para- 
'legals and secretaries. The inquiring lawyer should make sure, 
'however, that his compensation of the Iranian lawyer not violate 
the rules against sharing legal fees with a non-lawyer (Rule 
3-102(A)), giving referral fees (Rule 3—102(B)) or forming a 
partnership with a non-lawyer, part of whose activities include 
the practice of law (Rule 3-103). The safest such arrangement 
would be a fixed salary at a level reasonably related to the 
services provided by the Iranian lawyer. Any compensation 
arrangements which include sharing of profits or compensation 
based on the volume of business referred by the Iranian lawyer 
would risk violation of Rules 3-102 and 3-103. 

i (5) The Committee believes there are no restrictions 

on the inquiring attorney's use of the Iranian attorney as a 
Farsi translator or interpreter. Again, however, the inquiring 
attorney must take care that the compensation is reasonably 
related to services actually performed in the capacity of trans¬ 
lator or interpreter, and not disguised compensation for refer¬ 
ral of legal business or services as an attorney. 
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This opinion is advisory only. The Committee acts on 
specific questions submitted ex parte and its opinion is based 
on only the facts set forth in the questions submitted. 
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liability as “aiding” the unauthorized practice of his 
employee. 

There is a recognition in the California decisions, 
however, that a lawyer may employ a “clerk" or “legal as* 
sistant” who performs duties that are sometimes per* 
formed by lawyers. In In Re McKelvey , supra , a disbarred 
lawyer was employed by a California lawyer “to do work in 
his office in looking up matters of law," writing briefs and 
drafting pleadings. The Court held that the attorney's ac¬ 
tivities did not constitute the practice of law. 82 CaLApp. 
at 429. The Court noted that the disbarred lawyer had not 
“been attempting to do undercover that which he could 
not lawfully do at all/- noting that he was not obtaining 
clients, retaining his former clients orservingthem through 
the cover of licensed lawyers. He was paid asmall salary 
“for his services as office assistant" with no indication that 
his compensation was intended to be a substitute for fees 
which he otherwise might have received, jd. On the other 
hand, in Johnson v. Davidson, supra , a law “clerk" was 
held to be practicing law, when she prepared pleadings 
and other legal documents, held conferences with clients, 
was compensated based on a percentage of net profile 
from the practice, and even examined witnesses and 
prepared cases for trial. 54 CaLApp. at 254-55. 

The distinction between practicing law and acting as a 
legal assistant was addressed in Ferris v. Snively (1933) 
172 Wash. 167 [19 P.2d 942], cited In Crawford , supra , 
where the Washington Supreme Court stated: 

“We realize that law clerks have their place in a law of¬ 
fice, and we recognize the fact that the nature of their 
work approaches In a degree that of their employers. 
The line of demarcation as to where their work begins 
and where it end i cannot always be drawn with ab¬ 
solute distinction or accuracy. Probably as nearly as 
it can be fixed, it is sufficient to say that it is work of a 
preparatory nature, such as research, investigation of 
details, the assemblage of data and other necessary 
Information and such other work as will assist the 
employing attorney in carrying the matter to a com¬ 
pleted product, either by his personal examination 
and approval thereof or by additional effort on his part. 
The work must be such, however, as loses its separate 
Identity and becomes either the product, or else 
merged in the product of the attorney himself." 19 P.2d 
at 945-46. 

Under these authorities, the Committee believes that it 
is proper for a California lawyer to employ an Iranian 
lawyer, not admitted irtCalifornia, to render assistance Jo 
Ihe California lawyer concemipg matters of Iranian law. Jn 
order to avoid “aiding" the Iranian lawyer in the unlawful 
practice of law in California, however, such employment 
must, in the Committee's view, be subject to all of the fol¬ 
lowing restrictions and conditions: 

(1) The Iranian lawyer must confine his role to render¬ 
ing assistance to the California lawyer, with the California 
lawyer maintaining responsibility for all legal matters on 
which the Iranian lawyer works and advising the clients 
concerning their legal rights and duties. 

(2) The California lawyer must not in any way communi¬ 
cate to clients or the public that the Iranian lawyer is acting 
as a lawyer, is admitted to practice or is practicing law in 
California, nor should the Iranian lawyer’s name appear on 
the inquiring lawyer’s letterhead, business cards or office 


designation. It is well established that “the mere holding 
out by a layman that he is practicing or is entitled to prac¬ 
tice law constitutes the “unauthorized practice of law/ In 
Re Cadwell (1975) 15 Cal.3d 762, 777 [125 CaLRptr, 889]; 
Famham v. State Bar (1976) 17 Cal.3d 605 [131 CaLRptr. 
661]; Bluestein v. State Bar , 13 Cal.3d 162,175, n.13 [118 
CaLRptr. 175]. 

(3) To the extent that the California lawyer’s advice to 
his clients Is based wholly or in part on the advice he 
receives from the Iranian lawyer, the California lawyer must 
take steps to assure himself of the accuracy of that advice. 
Otherwise, the California lawyer risks being treated as a 
mere ‘conduit’ or “stand-in” for the practice of law by the 
Iranian lawyer, and thereby risks both ethical violations 
(Rules 3-101 and 6-101) and malpractice exposure; Such 
steps should include substantial knowledge by the Caifor- 
nia lawyer of the background, education, competence and 
honesty of the Iranian lawyer and the ability, personally or 
in consultation with others, to evaluate his competence 
with respect to Iranian law. 

(4) All billing for matters worked on by the Iranian lawyer 
should be made by the inquiring lawyer direct to the 
clients. There is no prohibition against billing fa work done 
by the Iranian lawyer, just as there is no prohibition against 
billing for the time of other legal assistants, including 
paralegals and secretaries. The inquiring lawyer fihouid 
make sure, however, that his compensation of the Iranian 
lawyer not violate the rules against sharing legal fees with 
a non-lawyer (Rule 3-102(A)>, giving referral fees (Rule 3-. 
102(B)) or forming a partnership with a non-lawyer, part of 
whose activities include the practice of law (Rule 3-103). 
The safest such arrangement would be a fixed salary at a 
level reasonably related to the services provided by the 
Iranian lawyer. Any compensation arrangements which in¬ 
clude sharing of profits or compensation based on the 
volume of business referred by the Iranian lawyer would 
risk violation of Rules 3-102 and 3-103. 

(5) The.Committee believes there are no restrictions on 
the inquiring attorney's use of the Iranian attorney as a 
Farsi translator or interpreter. Again, however, the inquir¬ 
ing attorney must take care that the compensation is 
reasonably related to services actually performed in the 
rapacity of translator or Interpreter, and not disguised 
compensation for referral of legal business or servic es as 
an attorney. 


ATTORNEY & CLIENT: CONFLICTING INTERESTS- 
OISCLOSURE. Dual representation of potential con¬ 
flicting interests Is proper after full disclosure and 
informed consent. 

AUTHORITIES CITED: 

Rules of Professional Conduct, Rule 5-102(B); 

Spindle v. Chubb/Pacific Indemnity Group , 

. 89 Cai.App.3d 706,152 CaLRptr. 776 (1979);. 
Klemm v, Superior Court . 75 CaLApp 36 893, 

142 CaLRptr. 509 (1977); 

Ishmael v. Millington. 241 Cal.App.2d 520, 

50 CaLRptr. 592 (1966); 

LA.C.B.A. Opinion No. 395. 
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An Attorney has inquired about the propriety of repre¬ 
sentation involving the following facts; 

In 1981 Attorney was president of Company A (A), a 
competitor of Company B (B). At that time B was In the 
business of renting and maintaining private airplanes. At¬ 
torney began to represent B during this period. B’s officers 
knew of the possibility that conflicts between the two cor¬ 
porations could arise but chose to waive them. The Attor¬ 
ney and B entered into a retainer agreement which 
specifically described Attorney's interest in A .and the 
potential that conflicting interests coufd arise in the course 
Of representing B. Pursuant to the written retainer agree¬ 
ment, Attorney performed various litigation and non-litiga¬ 
tion services for B. The retainer agreement with B has 
never been terminated or rescinded. 

In December, 1982 B’s president was arrested on an 
unrelated criminal matter and the day-to-day management 
of B was taken over by interim management of B’s 
shareholders. 

In January, 1983 B’s shareholders entered into a writ¬ 
ten agreement with Company C (C), an entity in which At¬ 
torney has no connection, for C to purchase B’s stock. 
Later that month^ Attorney and X (the other shareholder of 
A) purchased some of the outstanding shares of B h an 
effort to obtain control of B. B called a shareholders meet¬ 
ing for February A, 1933 to approve the C/B agreement. X 
and Y (the holder of the proxy to vote B shares held by At¬ 
torney and X} attended the meeting. The shareholders 
voted to rescind the agreement with C and to enter into a 
management agreement with Y's company, Company D 
(D). During the period that C managed B ! s assets (ap¬ 
parently from January 10,1983 when the agreement was 
originally entered into until February 4,1983 when it was 
rescinded), a plane left B’s facilities and flew to San Fran¬ 
cisco. On the February 6, 1983 return flight the plane 
crashed, killing aril four occupants. After February 6,1983 
the management function in the D/B agreement was taken 
over by Company E (E) whose shareholders were Attor¬ 
ney, X, Y, and Z, E eventually took over the management 
of all of B's operating assets. 

After the accident^ claims were made to the various in¬ 
surers. Insurance Company No. 1 (No. 1), B and C's in¬ 
surer, refused to pay on the ground that B’s policy had 
been surrendered on January 10,1983 by Interim manage¬ 
ment when C took over B's operation. Insurance Company 
No. 2 (No. 2), A’s insurer, refused payment on the ground 
that there was no coverage. 

in March, 1983 Attorney sold to X his shareholdings In 
E and withdrew from any activities in connection with the 
operation of A or E. Attorney did represent X in connection 
with his examination by A’s insurer. In July, 1983 the estate 
of two of the passengers filed suit. Some of the defendants 
include A, B, C and E. Attorney, while representing A and 
E. sent a copy of the complaint to No. 1 asking It to defend 
A and E. No. 1 commenced defending A. While repre¬ 
senting B, Attorney bent a copy of the complaint to No. 2 
asking it to represent B. 

B wishes to be represented by Attorney. The corpora¬ 
tions with whom Attorney may have conflicting interests, 
A, B and E, have each given Attorney a written waiver 
regarding any conflict. Some of the parties adverse to B, 
No. 2 and C, contend that Attorney's exposure to conflict¬ 
ing interests may disqualify him from representing B in this 
action. 


Attorney seeks to know whether any disqualifying con¬ 
flict remains after the clients waived possible conflicts. At¬ 
torney does not believe that his representation should be 
affected by his being a witness to the events at issue in the 
litigation as he did not observe the crash nor did he ob¬ 
serve the leasing, renting or maintenance of the airplane 
and is not a percipient witness to the acts or omissions al¬ 
leged In the complaint, 

DISCUSSION 

Rule 5 : 102(B) of the California Rules of Professional 
Conduct provides; 

A member of the State Bar shal. riot represent conflict¬ 
ing interests, except with the written consent of all parties 
concerned. 

Rule 5-102 permits dual representation where there is a 
full disclosure and informed consent by all parties, at least 
where the representation concerns agreements and 
negotiations prior to trial. See e.q.. Gregory v. Gregory. 92 
Cal.App.2d 343. 349 (1949). Even though informed con¬ 
sent may be obtained, Rule 5-102 does not permit dual rep¬ 
resentation of conflicting interests at a trial or hearing when 
there Is an actual, present, existing conflict and the dis¬ 
charge of duty to one client conflicts with the duty to 
another. See Klemm v. Superior Court. 75 CaLApp.3d 893, 
898 (1977) and cases cited therein; Spindle v. 
Chubb/Pacific Indemnity Group. 89 Ca!.App.3d 706, 713 
(conflicting interests between jointly , represented clients 
arises whenever the attorney's representation of one client 
is rendered less effective because of his representation of 
the other). Where the conflict is merely potential and not 
"actual, present and existing,” dual representation is 
proper at a hearing or trial after full disclosure to and In¬ 
formed consent by the clients. 

Representation of clients with divergent interests im¬ 
poses upon an attorney the highest duty to make ful dis¬ 
closure of all facts necessary for the parties to make an 
informed decision regarding the litigation, including areas 
of potential conflicts and the possibility and desirability of 
obtaining independent legal advice. Ishmael v. Millington. 
241 Cai.App.2d 520,528 (1966). 

Assuming that Attorney has met his obligations under 
Ishmael , supra , and the parties have given their written In¬ 
formed consent, the Committee believes that Attorney's 
dual representation is proper since there is no actual con¬ 
flict present. Cl L.A.C.B.A. Opinion No. 395. 


Opinion No. 428 (September 18,1984) 

ATTORNEY AND CLIENT. It Is Improper for an attorney 
to advertise In a charitable organization’s newslet¬ 
ter or magazine that he will write a wIK or a codicil 
for free on condition that the testator Include the or¬ 
ganization as a beneficiary. 

AUTHORITIES CITED: 

Opinion Nos. 196,298, and 314. 

ABA Ethics Opinion Nos. 831 and 1288. 

Bates v. State Bar of Arizona . 433 U.S. 350 (1977). 

An attorney who. is a member of a charitable organiza¬ 
tion proposes to place an advertisement in the 
organization’s newsletter or magazine. The attorney will 
offer in the advertising to draft a free will or a codicil to a 
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will if the organization is included as a beneficiary of the 
will. 

In previous opinions with similar fact patterns the Com¬ 
mittee has stated that such conduct by a lawyer is im¬ 
proper. See Opinion Nos. 196, 298, and 314. However, 
these opinions were promulgated prior to the decision in 
Bates v. State Bar of Arizona 433 U.S. 350 (1977), and 
turned at least in part on the impropriety of an attorney's 
advertising or solicitation of business. In Bates the 
Supreme Court held that no restriction may be placed on 
truthful advertising concerning the availability and terms of 
an attorney's services. 

It is the Committee's opinion that, notwithstanding 
Bates , it is still improper for an attorney to advertise the 
drafting of a will or codicil at no charge in return for a be¬ 
quest to a charitable organization. The attorney would be 
unable to give independent advice to his client, the tes¬ 
tator, as to the contents of the will or codicil, because he 
might be influenced by his desire to obtain bequests for 
the charitable organization. Such influence may adverse¬ 
ly affect the attorney's ability to represent the client proper¬ 
ly. Loyalty and undivided representation are essential to 
an attorney's interaction with his client. In Opinion No. 314 
the Committee stated: 

A group of lawyers may not agree to draw free wills 
making a bequest to their church. Their desire to help 
the church might prevent them from giving unbiased 
advice to the testators. 

This principle applies to all charities. Cf. ABA Informal 
Opinion Nos. 831 and 1288. 

However, an attorney may draft a proposed bequest 
clause which may be turned over to the testator's inde¬ 
pendent attorney for consideration and insertion into a will 
or codicil. In this manner the attorney would be promoting^ 
the charity's cause and providing a service to the testate 
without involving himself in an improper conflict of interest. 
See Opinion No. 298. 


Opinion No. 429 (October 15,1984) 

CONDUCT OF PROSECUTOR WHO VfOES NOT 
BELIEVE IN HER CASE. If a member ofthe State Bar 
in government service having responsibility for 
prosecuting criminal charges becomes aware that 
those charges are not supported Joy probable cause, 
she promptly shall advise the epurt In which the mat- 
tar Is pendfn&Jf the court thenroetermines that prob¬ 
able cause doe^ exist, the p/osecutor may continue 
to present the < 

ALTTHORITIES CITED: 

California Rules of Pn 
Rule 7-102 and Rule 


efssional Conduct, 
\111<B). 


A prosecutor, in th^ jury trfa of a criminal prosecution, 
put on her first witness. After thOswitness’ direct testimony, 
the prosecutor asked the court tXdismiss the case in the 
interest of justjde under Penal UQde §1385. The court 
denied the mpon. 

After the completion of the prosehution and defense 
cases, the prosecutor renewed the motion under §1385. 
The court again denied the motion. 


The prosecutor then conferred with her superiors who 
instructed her to argue the case despite her opinion of it. 
Wepe told in the inquiry that the prosecutor continued to 
believe that one could not reasonably believe from the 
evidence and testimony that the defendant had committed 
the crime of which he was accused. We are asked whether 
these circumstances make it proper for the prosecutor to 
argue tree case or whether she instead should again urge 
dismissal, refuse to argue the case, or take some other ac¬ 
tion. 

This situation is covered by the California Rules of 
Professions Conduct, Rule 7-p2. The first sentence of the 
rule deals with prosecutors' conduct in instituting criminal 
charges. Thte second sentence deals with their conduct 
after the charges have bejm instituted: 

“If, after tne institution of criminal charges, a member 
of the State^Bar ^government service having respon¬ 
sibility for prosecuting the charges becomes aware 
that those cWrges are not supported by probable 
cause, he sbaU promptly so adviseihe court in which 
the criminal matter is pending.” 

Here, the/prosecVtor has complied with this require¬ 
ment so long as sha has fully and fairly described the 
reasons and factual basis for her motion to dismiss. !f so, 
her ethteal obligation inwiis regard was satisfied. The ex¬ 
istence of probable cause is not subject to precise 
measurement, and opinions can vary between prosecu- 
tioryand defense, within the prosecutors' office, and some- 
tipfes between the prosecution and the court. When the 
Durt determines that probable cause did exist, it was 
^proper for the prosecutor to qpmplete the presentation of 
the case so long as there was no basis for mandatory 
withdrawal under Rule 2-111(B)> 


Opinion No. 430 (October 15,1984) 

AFFILIATION WITH LAW FIRM IN ANOTHER 
COUNTRY-DESCRIPTION OF RELATIONSHIP ON 
LETTERHEAD. Reference on letterhead \ Ao “Cor¬ 
respondent Firm” In another countyJs proper if clear 
statement of firm’s Independence \\ajjdo included. 

AUTHORITIES CITED: 

California Rules of Professional CoQduc 
Rule 2-101 (A) (2); 

Los Angeles Formal Opinion 392 

A Los Angeles County law firm'engaged in beneral civil 
practice ("LAC”) is contemplating a relationship with an 
Orange County law firm specializing in litigation (“OC”). 
LAC requests the Committee's opinion as to theWopriety 
of a proposed reference p the relationship on the firm's 
letterhead. 

The anticipated relationship involves an agreement 
whereby OC would provide office space within its facilities 
for a branch of LAC and LAC would do the same for OC at 
LAC's offices in Lds Angeles. The two firms also con¬ 
template a mutual referral of business in their respective 
areas of practice. In all other respects it appears that 
firms would operate independently. LAC proposes that i 
letterhead include its own Orange County branch officl 
address and telephone number and that, in addition, OC 
be listed on the letterhead as a "Correspondent Firm.” 
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LOS ANGELES COUNTY BAR ASSOCIATION 


ETHICS COMMITTEE 
FORMAL OPINION NO. 430 
October 15, 1984 

AFFILIATION WITH LAW FIRM IN ANOTHER COUNTY- 
DESCRIPTION OF RELATIONSHIP ON LETTERHEAD. 

Reference on letterhead to "Correspondent Firm" in 
another county is proper if clear statement of 
firm's independence is also included. 

AUTHORITIES CITED: California 
Rules of Professional Conduct, 
Rule 2-101(A)(2); Los Angeles 
Formal Opinion 392. 

A Los Angeles County law firm engaged in general civil 
practice ("LAC") is contemplating a relationship with an Orange 
County law firm specializing in litigation ("OC"). LAC requests 
the Committee's opinion as to the propriety of a proposed 
reference to the relationship on the firm's letterhead. 

The anticipated relationship involves an agreement 
whereby OC would provide office space within its facilities for a 
branch of LAC and LAC would do the same for OC at LAC's offices 
in Los Angeles. The two firms also contemplate a mutual referral 
of business in their respective areas of practice. in all other 
respects it appears that the firms would operate independently. 
LAC proposes that its letterhead include its own Orange County 
branch office address and telephone number and that, in addition, 
OC be listed on the letterhead as a "Correspondent Firm." 

The ethical propriety of the form and content of a law 
firm's letterhead is governed by the general provision of Rule 
2-101(A)(2) which requires that a communication by or on behalf 



p 

of a memeber of the State Bar shall not contain any matter in a 
manner or format which tends to confuse, deceive or mislead the 
public. The question here presented is whether the proposed 
letterhead designation is misleading with respect to the relation¬ 
ship between the firms and, specifically, whether it might lead 
to the erroneous assumption by the public that the clients of one 
firm would in effect be regarded and treated as clients of the 
other firm. 

In L.A. Formal Opinion 392 (Revised September 21, 

1983), this committee approved a letterhead reference to a rela¬ 
tionship between a California law firm and an independent 
Washington, D.C. law firm in which the firms were described as 
"affiliated" but "independent." As here, the relationship described 
in that opinion involved a forwarding arrangement and a mutual 
accomodation in the use and availability of office facilities and 
services. A significant factor cited for the conclusion that the 
letterhead was not misleading was that the distinct geographical 
location of the two firms would made it unreasonable for a client 
to assume a general or on-going involvement in his affairs by the 
"affiliated" firm. Id. at pp.9-10. 

The proposed use of the term "correspondent firm" does 
not appear to differ materially from the term "affiliated firm" 
as a description of the kind of on-going relationship contem¬ 
plated by this inquiry. However, particularly in view of the 
close geographical location of LAC and OC and the proposed 
arrangement as to common office space, compliance with Rule 2- 
101(A)(2) requires that any letterhead designation include a 
clear statement of the "correspondent firm's" independent status. 
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With this modification, the committee believes that the proposed 
letterhead reference would be ethically proper. 

Revised Formal Opinion 392 also addressed at length the 
question whether and under what circumstances the clients of one 
firm must be attributed to another affiliated firm for purposes 
of evaluating potential conflict of interest problems. Based 
upon the facts as presented in the instant inquiry, the rela¬ 
tionship between LAC and OC appears to be sufficiently indepen¬ 
dent to avoid any question of client attibution. For a complete 
analysis of the factors and considerations regarding this aspect 
of an affiliation relationship with another law firm reference 
is made to Revised Formal Opinion 392 at pp. 4-8. 

The committee acts only with reference to specific 
questions submitted ex parte; and its opinion, which is advisory 
only, is based on such facts as are set forth in the question 
submitted. 
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hie term “correspondent firm” 
does not appear to differ rfiaterialMrom the term “affiliated 
firm” as a description of the kind df on-going relationship 
contemplated by this inquiry. HoweW, particularly in view 
of the close geographical location ofLAC and OC and the 
proposed arrangement as to commo^office space, com¬ 
pliance with Rule 2F101(A)(2) requires mat any letterhead 
designation inclu/e a clear statement ot the “correspon¬ 
dent firm s” independent status. With this modification, the 
committee believes that the proposed lettengead reference 
would be ethically proper. 

Revised Eonnal Opinion 392 also addressed at length 
the questiop whether and under what circumstances the 
clients of erne firm must be attributed to another affiliated 
firm for purposes of evaluating potential conflict ot interest 
problems. Based upon the facts as presented in thiUnstant 
inquirer the relationship between LAC and OC appears to 
be sufficiently independent to avoid any question of client 
attribution. For a complete analysis of the factors and con¬ 
siderations regarding this aspect of an affiliation relatic 
pp with another law firm reference is made to Revised 
formal Opinion 392 at pp. 4-8. 


Opinion No. 431 (October 15,1984) 

FEE SPLITTING. A Law Firm may not enter into an ar¬ 
rangement with another party, whereby the other 
party shares in the legal fees paid by its client for 
legal services rendered by the Law Firm. 

AUTHORITIES CITED; 

California Rules of Professional Conduct, 

Rules 2-107(a) and 3-102; 

Los Angeles County Bar Opinion No. 391. 

The Ethics Committee has been asked to formulate an 
opinion in relation to the following facts: 

A partner of a law firm states that a business manager 
for clients of the entertainment industry and other areas 


has formed a privately held firm (Business Firm) which 
proposes to retain on behalf of its clients a Los Angeles 
law firm (Law Firm) to advise the clients and to review their 
documents and contracts. Business Firm would not hold 
itself out as rendering legal services. 

Law Firm would maintain an attorney-client relationship 
with the clients who would remain ultimately responsible 
for payment to Law Firm; however. Business Firm would 
be primarily responsible for payment to Law Firm. Busi¬ 
ness Firm would advance a non-refundable retainer to be 
applied against the fees billed monthly by Law Firm and 
promptly pay or advance all out of pocket costs and dis¬ 
bursements incurred or to be incurred by Law Firm. 

Law Firm would bill the clients at a fixed hourly rate for 
services rendered by all legal and support staff of Law 
Firm. The hourly rate would be substantially less than the 
hourly rate charged by partners of Law Firm but substan¬ 
tially more than that charged by associates, law clerks and 
paralegals of Law Firm. 

While not part of any understanding or agreement in¬ 
volving Law Firm, it has been made known to Law Firm 
that Business Firm intends to charge the clients 20% over 
the hourly rate agreed to by Business Firm and Law Firm. 
Thus to the extent that the number of service hours 
rendered by Law Firm to the clients exceeds 20 hours in 
any month. Business Firm would be receiving an override. 
It is claimed that to the extent that the number of service 
hours rendered is less than 20 hours in any month, Busi¬ 
ness Firm would be subsidizing the legal costs of its 
clients, it is also claimed that the number of service hours 
to be rendered to clients in a particular month cannot be 
determined in advance as the number of clients and their 
need for legal services would vary each month. 

Legal services rendered by Law Firm to the clients other 
than advice and the reviewing of documents and con¬ 
tracts, namely litigation, acquisitions, reorganizations and 
mergers, would be negotiated on a client by client and 
case by case basis. A customary form letter of retainer and 
fee agreement embodying the foregoing would be ex¬ 
ecuted between Law Firm and the client and between Law 
Firm and Business Firm. 

Finally, Business Firm has offered to sell at a nominal 
cost 5% of Business Firm’s stock to the head partner of 
Law Firm and has requested that the partner serve on Busi¬ 
ness Firm’s Board of Directors. The partner has tentative¬ 
ly declined to serve on the Board of Directors, but requests 
an opinion with respect to the effect of owning 5% of Busi¬ 
ness Firm's stock and serving on its Board of Directors. 

In the opinion of this Committee the proposed arrange¬ 
ment between Law Firm and Business Manager is ethical¬ 
ly improper. 

Rule 3-102 of the California Rules of Professional Con¬ 
duct prohibits an attorney from directly or indirectly shar¬ 
ing legal fees with anyone except another attorney. 

The 20% fee override that Business Manager will 
receive, based solely on the number of service hours 
rendered by Law Firm to the clients is a clear case of fee 
splitting in violation of Rule 3-102. 

Rule 2-107(a) of the California Rules of Professional 
Conduct prohibits an attorney from collecting or entering 
into an agreement to collect an illegal or unconscionable 
fee. If the fee charged disproportionately exceeds the 
quality or amount of legal services rendered so as to shock 
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the conscience of ordinarily prudent attorneys practicing 
in the community, the fee would be unconscionable. 

The proposal to charge a fixed hourly rate for services 
rendered by all legal and support staff of Law Firm, includ¬ 
ing attorneys, law clerks, paralegals and secretaries 
presents a potentially serious possibility of charging an un¬ 
conscionable fee. However, without knowing the actual fee 
charged by Law Firm, and the nature of the services, it 
would not be possible to give an opinion concerning 
whether a fee is unconscionable. 

The proposal to charge a fixed hourly rate for legal and 
support staff of Law Firm may also result in charging an il¬ 
legal fee in violation of Rule 2-107(a). Billing such support 
staff time as part of a fixed legal rate without full disclosure 
identifying it as non-attorney time, is a violation of Rule 2- 
107(a) because it fraudulently misrepresents to the client 
that legal services have been rendered by an attorney (Los 
Angeles County Bar Opinion No. 391). 

Because the clear violation of Rule 3-102 renders the 
proposed arrangement unethical, the Committee will not 
address numerous other ethical problems raised by the in¬ 
quiry. 


>inion No. 432 (December 17,1984) 

CONFLICT OF INTEREST: DUAL REPRESENTATIC 
oKadverse PARTIES IN LITIGATION -prep ABLA¬ 
TION OF PLEADING AS REPRESENTATION - GON- 
SEN \ It is improper for a lawyer for the plauraff In 
an action to prepare an answer to be filed^by the 
defendant in pro persona unless there isinformed 
consent id writing by all adverse parties jnvolved. 

AUTHORITIESSCITED: 

California Rures of Professional Condug 
Rules 5-102(6), 5104(A)(3); 

Rule 1.7(a) AB/OModel Rules of Professional Conduct; 
L.A. Opinion No. :B95; 

Editor’s Note, L.A.\Dpiriion n 0 . 1C 

The following hypothetical case/is stated. 

After being served with summons and complaint in an 
action for damages fa malicious prosecution two of the 
three defendants in the case^cpntacted plaintiff’s lawyer by 
telephone and told him the& had given false evidence 
against his client in the prig/crViinal proceeding on which 
the malicious prosecutior/actiorWas based. 

The lawyer sent his office inve^gator (not an attorney) 
to interview the two defendants; ftaey recounted to him 
their story of having bed in the criminal case and being in¬ 
duced to do so by/the third defendant, plaintiffs former 
wife. Two weeks'after this interviemthe investigator 
presented the two defendants with typed declarations 
which they signed under penalty of perjury stating that 
their prior charges against the present plaintiffs were all 
false. At the/same time the investigator presented defen¬ 
dants with/formal answers to be filed by themVi the mali¬ 
cious prosecution action in pro persona. The answers had 
been prepared by plaintiff’s lawyer and admitted the 
charging allegations of the malicious prosecution, com¬ 
plain? but denied the damages allegations. The two aefen- 
dapfts signed these answers which were then returns by 
t£re investigator to the lawyer s office where copies wVe 
nailed to counsel for the third defendant, the main target 


of the damages action. The affidavit of mailing showed the 
office address of plaintiff's lawyer and the lawyer acMow- 
lekged receipt of copies of these answers on the proof of 
service form attached to the original answers filed vyfth the 
cou^j. Plaintiffs lawyer paid the filing fees for both a/swers. 

at known whether he ever met personally witfrthe two 
deferfclants before preparing, serving and fi^ng their 
answeV 

At t ne trial of the malicious prosecution action the two 
defendants appeared as witnesses only; they testified that 
their prim charges in the criminal case against plaintiff 
were all raise. Plaintiff sought and obtaii^Bd a verdict 
against thMhird defendant only. 

We are Wed whether it was improp^ for plaintiffs 
lawyer to have prepared, served and filed Answers on be¬ 
half of these \io defendants and paid tjne filing fees for 
them. 

Rule 5-102(04 California Rules of Professional Conduct 
provides that a member of the State Bar shall not repre¬ 
sent conflicting interests except with the written consent of 
all parties concerned. This prohibitior/s also found in Rule 
1.7(a) ABA Model Rules of Professional Conduct* where 
under “Comment" \ is stated that the rule forbids repre¬ 
sentation of opposing parties in litigation. 

It appears to the Committee ttrat plaintiffs lawyer was 
representing the two pefendanra in this case when he 
prepared their formal wMten answers even though he did 
not do so as attorney oaecorclf The additional facts here 
with respect to service ano filing, including the payment of 
filing fees which is permissible as an advance of costs 
under Rule 5-l04(A)(3), areWther evidence that the lawyer 
was acting for the answering parties. 

His failure to present a Jake either for or against them 
at the trial does not appebf tabe significant as either ad¬ 
ding to or detracting fronythe three of this evidence. 

That plaintiff and defendant had conflicting interest 
there can be no doubt. Wot onlyWj their interests conflict 
on the issue of damages, but it wSs clearly in plaintiffs in¬ 
terest that defendants admit to paving lied in the prior 
proceeding while such an admission made them vul¬ 
nerable to a criminalrcharge of perjJ 

The question wef must then address is whether there 
was such consen \i shown that plaintiffs lawyer could 
properly represery both plaintiff and\lefendants in the 
litigation. 

Consent has been construed not as^sanctioning dual 
representation i/ every case where it appears, but only as 
providing a possible exception to the gerraral prohibition 
against an attorney’s representing conflicting interests in 
some cases. There is some doubt that consent, even if fully 
informed, cap justify dual representation of adverse par¬ 
ties when a/controversy is in litigation, there \ an actual, 
present, eating conflict, and the discharge of duty to one 
party conflicts with the duty to the other. L.A. Opinion Nos. 
395 and 427, KJemm v. Superior Court . 75 Cal.Apo.3d 893, 
898,142Cal.Rptr. 509, 512 (1977). Also see Editor's Note, 
L.A. Opinion No. 108. 

We do not reach that question, however, since there is 
no indication that any attempt was made by the lawyer in 
this case to explain to either plaintiff or the defendants the 
conflicts involved so as to insure that their consents, if 
given, would be informed and knowledgeable. Similarly 
there is no indication that consent, if intended, was ever 
put in writing. 
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CONFLICT OF INTEREST - DUAL REPRESENTATION OF 
ADVERSE PARTIES IN LITIGATION - PREPARATION OF PLEADING 
AS REPRESENTATION - CONSENT. It is improper for a lawyer 
for the plaintiff in an action to prepare an answer to be 
filed by the defendant in pro persona unless there is in¬ 
formed consent in writing by all adverse parties involved 


AUTHORITIES CITED: 

Rules 5-102(B), 5-104(A)(3) California 
Rules of Professional Conduct 

Rule 1.7(a) ABA Model Rules of Profes¬ 
sional Conduct 

L.A. Opinion No. 395 

Editor’s Note, L.A. Opinion No. 108 

The following hypothetical case is stated. 

After being served with summons and complaint in 


an action for damages for malicious prosecution tv?o of the 
three defendants in the case contacted plaintiff's lawyer 
by telephone and told him they had given false evidence 
against his client in the prior criminal proceeding on 
which the malicious prosecution action was based. 


The lawyer sent his office investigator (not 
an attorney) to interview the two defendants; they re¬ 
counted to him their story of having lied in the criminal 
case and being induced to do so by the third defendant, 
plaintiff's former wife. Two weeks after this interview 
the investigator presented the two defendants with typed 
declarations which they signed under penalty of perjury 
stating that their prior charges against the present 
plaintiff were all false. At the same time the investiga¬ 
tor presented defendants with formal answers to be filed 
by them in the malicious prosecution action in pro persona 
The answers had been prepared by plaintiff's lawyer and 
admitted the charging allegations of the malicious prose¬ 
cution complaint but denied the damages allegations. The 
two defendants signed these answers which were then 
returned by the investigator to the laxjyer's office where 
copies were mailed to counsel for the third defendant, the 
main target of the damages action. The affidavit of mail¬ 
ing showed the office address of plaintiff's lawyer and 
the lawyer acknowledged receipt of copies of these answers 
on the proof of service form attached to the original 
answers filed with the court. Plaintiff's lawyer paid the 
filing fees for both answers. It is not known whether be 
ever met personally with the two defendants before prepar¬ 
ing, serving and filing their answers. 


-2- 


At the trial of the malicious prosecution action 
the two defendants appeared as witnesses only; they testi¬ 
fied that their prior charges in the criminal case against 
plaintiff were all false. Plaintiff sought and obtained a 
verdict against the third defendant only. 

We are asked whether it was improper for plain¬ 
tiff's lawyer to have prepared, served and filed answers 
on behalf of these two defendants and paid the filing fees 
for them. 

Rule 5-102(B) California Rules of Professional 
Conduct provides that a member of the State Bar shall not 
represent conflicting interests except with the written 
consent of all parties concerned. This prohibition is 
also found in Rule 1.7(a) ABA I'odel P.ules of Professional 
Conduct* where under "Comment" it is stated that the rule 
forbids representation of opposing parties in litigation. 

It appears to the Committee that plaintiff's 
lawyer was representing the two defendants in this case 
when he prepared their formal written answers even though 
he did not do so as attorney of record. The additional 
facts here with respect to service and filing, including 
the payment of filing fees which is permissible as an ad¬ 
vance of costs under Rule 5-104(A)(3), are further evi¬ 
dence that the lawyer was acting for the answering parties. 


*Though widely debated and adopted by the American Bar 
Association these Rules are not binding in California. 
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His failure to present a case either for or against them 
at the trial does not appear to be significant as either 
adding to or detracting from the force of this evidence. 

That plaintiff and defendants had conflicting 
interests there can be no doubt. Not only did their 
interests conflict on the issue of damages, but it was 
clearly in plaintiff's interest that defendants admit to 
having lied in the prior proceeding while such an admis¬ 
sion made them vulnerable to a criminal charge of perjury. 

The question we must then address is whether 
there was such consent shown that plaintiff's lawyer 
could properly represent both plaintiff and defendants in 
the litigation. 

Consent has been construed not as sanctioning 
dual representation in every case where it appears, but 
only as providing a possible exception to the general 
prohibition against an attorney's representing conflicting 
interests in some cases. There is some doubt that consent, 
even if fully informed, can justify dual representation of 
adverse parties when a controversy is in litigation, there 
is an actual, present, existing conflict, and the dis¬ 
charge of duty to one party conflicts with the duty to 
the other, L.A. Opinions No. 395 and 427; Klemm v. 

Superior Court . 75 Cal. App. 3d 893, 898, 142 Cal. Rptr, 
509, 512 (1977). Also see Editor's Note, L.A. Opinion 
No. 108. 
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We do not reach that question, however, since 
there is no indication that any attempt was made by the 
lawyer in this case to explain to either plaihtiff or 
the defendants the conflicts involved so as to insure 
that their consents, if given, would be informed and 
knowledgeable. Similarly there is no indication that 
consent, if intended, was ever put in writing. 

We conclude that the lawyer's conduct was a 
clear violation of Rule 5-102(B). In self justification 
the lawyer states that he was never serious about get¬ 
ting a money judgment against the two defendants for 
whom he prepared answers, that he wanted only to obtain 
a large money judgment against the third defendant. 

This does not appear to us to justify a violation of the 
Rules of Professional Conduct, It rather makes the vio¬ 
lation the more egregious inasmuch as the lawyer could 
have accomplished his stated objective without ethical 
impropriety in a number of ways, e.g. by taking the , 
depositions of the recanting defendants, taking their 
defaults but vacating the judgments against them,- or 
simply dismissing the action against them and proceeding 
against the third defendant alone. The lav^yer could 
thus have easily avoided being in a position of conflicting 
loyalties where defendants as well as plaintiff could 
readily have been relying on him as their attorney. 
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This opinion is advisory only. The Committee 


acts only on specific questions submitted to 
and the opinions are based only on the facts 
in the questions presented. 



it ex parte , 

set forth 
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We conclude that the lawyer's conduct was a clear 
violation of Rule 5-102(B). In self justification the lawyer 
states that he was never serious about getting a/noney 
judgment against the two defendants for wnom he 
prepareikanswers, that he wanted only to obtain a large 
money judgment against the third defenjfent. This does 
not appear to oeto justify a violation of toe Rules of Profes¬ 
sional Conduct, it rather makes th^violation the more 
egregious inasmuch as the laWyer could have ac¬ 
complished his stated objective without ethical im¬ 
propriety in a numberNrf^ays, e.g., by taking the 
depositions of the recasting defendants, taking their 
defaults but vacating thp'judgmfeqts against them, or simp¬ 
ly dismissing the aption againsNhem and proceeding 
against the third defendant alone. Thelawyer could thus 
have easily avojded being in a positionalconflicting loyal¬ 
ties where^cfefendants as well as plaintiff cbqjd readily have 
been relying on him as their attorney. x. 

* Thptfgh widely debated and adopted by the Americah'^ar As¬ 
sociation these Rules are not binding in California. n 


Opinion No. 433 (November 19,1984) 

THE SALE OF A CLIENTS ASSETS DOES NOT MAKE 
THE BUYER A CLIENT FOR PURPOSES OF RULE 4* 
101. The attorney-client relationship is personal to 
the client. It does not pass to the purchaser of all or 
some of the client’s assets merely because the at¬ 
torney performed services with regard to the assets 
before or as part of the sale. 

AUTHORITIES CITED: 

California Rules of Professional Conduct Rule 4-101; 
Global Van Lines, Inc, v. Superior Court . 

144 Cal.App.3d 483 (1983); 

SMI Industries. Canada, Ltd, v. Caelter Industries. Inc. . 

586 F.Supp. 808 (N.D.N.Y. 1984); 

In re Yam Processing Patent Validity Litigation . 

530 F.2d83 (5th Cir. 1976); 

Beqhin-Sav v. Rasmussen . 212 U.S.P.0.615 
(Comm. Dec. 1980). 

FACTS 

Members of a law firm, while partners in another firm, 
represented a newly formed corporation and several of its 
principle shareholders in the leveraged acquisition of the 
stock of another corporation ("Subsidiary*). At the time of 
the ^requisition, the Subsidiary was the wholly owned sub¬ 
sidiary of the Seller. In the acquisition, and since then, the 
attorney's prior firm, and now their current firm (the “Fimi"), 
have performed a variety of legal services for the Sub¬ 
sidiary/its new parent, and some of the shareholders of 
the new parent. . 

A deteriorating financial situation has required the Sub¬ 
sidiary to sell substantialy all of its assets. One of the as¬ 
sets sold was real property which had been pledged by 
the Subsidiary to secure a promissory note; the note was 
given by the Subsidiary and its new parent to the Seller as 
part of the leveraged acquisition. The person buying this 
real property (the “Buyer”) agreed to assume all of the 
oplig; ations under toe promissory note. * 

me Subsidiary has executed a general assignment for 
the benefit of its creditors in favor of a credit association. 


The credit association and the creditors committee which 
advises it both are represented by separate counsel, but 
the Firm has assisted them in the orderly transfer of the 
Subsidiary’s assets to the credit association. The credit as¬ 
sociation has reimbursed the Firm for its out of pocket ex¬ 
penses and has paid a small amount of fees for corporate 
work done by it with regard to the Subsidiary after the as¬ 
signment. 

The Firm presents a potential conflict issue because the 
credit association now has filed suit against the Seller 
seeking to set aside toe Subsidiary’s promissory note and 
trust deed as a fraudulent conveyance. The Firm has been 
requested by the new parent and its shareholders to rep¬ 
resent al of them in any lawsuit arising from this fraudulent 
conveyance action. This representation would include 
defending a lawsuit which it is likely the Seller will bring 
against the new parent on the promissory note, and 
against one of the shareholders on his guarantee of the 
promissory note. 

The request of representation almost certainly would 
require the Firm to take positions adverse to those taken 
by the credit association, including the possibility of its 
> defending the validity of the note which the credit associa¬ 
tion seeks to invalidate, and defending distributions pre¬ 
viously made from the Subsidiary. We are asked whether 
Rule 4-101 of the Rules of Professional Conduct prohibits 
the Firm from accepting this representation because of the 
adverse positions it would have to take as regards to the 
credit association. 

DISCUSSION 

Rule 4-101 states that: 

"A member of the State Bar shall not accept employ¬ 
ment adverse to a client or former client, without the 
informed and written consent of the client or former 
client, relating to a matter in reference to which he has 
obtained confidential information by. reason of or in 
the course of his employment by such client or former 
client." 

There are several possible bases for concluding that 
Rule 4-101 has been triggered by these facts, and that the 
Firm cannot proceed without the informed and written con¬ 
sent of toe credit association. First, the Firm performed 
some work for the credit association after the assignment 
of assets. Whether or not the credit association might be 
considered a client, the Firm obtained no confidential in¬ 
formation "...by reason of or in the course of [this employ¬ 
ment]....* To the contrary, the described facts are that all 
information went from the Firm to the credit association in 
orderto effect the assignment of assets made by the Firm's 
client. 

Second, we are asked to compare this situation to the 
one that the Firm would face if the new parent had sold the 
stock of the Subsidiary instead of the Subsidiary selling its 
assets. We are aware of no authority to support this argu¬ 
ment. We conclude that there is a substantial difference 
between the sale of assets and the sale of the entity itself. 
In the latter, not Only would the Firm be appearing against 
the former client, which fils within the literal terms of Rule 
4-101, but in addition, it would have knowledge of the work¬ 
ings and attitudes of the entity itself. See, for example, 
Global Van Lines, Inc., v. Superior Court . 144 Cal.App.3d 
483, 489 (1983) in which the court presumed that a 
corporation's former general counsel had: "...acquired 
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substantial knowledge of the policies, attitudes and prac¬ 
tices of [the corporation’s] management....' 

Third, we are asked whether this situation can be 
analogized to a bankruptcy. The bankruptcy analogy we 
find to be inapplicable; bankruptcy is the same company 
as before. In addition, bankruptcy involves a number of 
factors which differ from the assignment for the benefit of 
creditors. 

The analogy we find most persuasive is to the sale of 
specific corporate assets. See, for example, SMI In¬ 
dustries. Canada, Ltd, v. Caelter Industries. Inc., 586 
F.Supp. 808 (N.D.N.Y. 1984) [citing In re Yam Processing 
Patent Validity Litigation , 530 F.2d 83 (5th Cir. 1976) and 
Beqhin-Sav v. Rasmussen , 212 U.S.P.0.615 (Comm. Dec. 
1980)]. In the SMI Industries case, a party was involved in 
litigation concerning patents it previously had sold to 
another party.ltwas represented by the attorneys who had 
prosecuted the patent application for it, and their dis¬ 
qualification was sought. The argument, in effect, was that - 
the sale of the assets somehow included a sale of the con¬ 
fidential relationship arising from the work the attorneys. 
previously had done with regard to those assets. The court 
rejected this under the New York ethics rule, finding that 
no confidential relationship existed between the attorneys 
and the corporation that had bought the patents, and that 
the purchaser was not a former client.' 


Opinion No. 434 


^NATION OF LEGAL SERVICES AND COSTS-FREE 
LATENT APPLICATION AND PATENT PROSECU- 
>N AS CONTEST PRIZE. Donation of legaf ser¬ 
vices and costs for patent prosecution as Prize to 
hlghrschool contest winner Is not improper If ser¬ 
viceman rendered on a purely charitable/oasis and 
if attorney represents that all communications 
regarding services are truthful and accurate, avoids 
atlon of conflicting interests, and other¬ 
wise comptjes with Rules of Professional Conduct 

AUTHORITIES CITED: 

California Rulessof Professional C 6 nduct, 

Rules 2-101, 2401(D)(1), 5-102/5-104(A) (3); 

American Bar Association Model Rules of 
Professional Conduct, Rufes 1.8(e), 6.1; 

Former American BarSAssowation Disciplinary Rule 
5-103(B) and EthicaPConsiderations 5-7, 5-8; 

California Formal Opinions 1976-38,1982-65; 

4 Los Angeles County Bat Formal Opinion 379; 

San Francisco County Bar reformat Opinion 1974-4. 

A law firm specialising in ineffectual property matters 
wishes to sponsor a /\local high school invention fair as a 
way to “promote inventiveness and\o teach the students 
a little about whaythey can and shoulckdo with their ideas.’ 
The firm requests this Committee’s opinion as to the 
propriety?of donating its services to helpycontest winners 
secure patents for their inventions. Each prUe would con¬ 
sist of a patent application and prosecution*, including all 
expense? associated with securing the patent^ if it is pos¬ 
sible ttyobtain one.: 

r is ho provision of the State Bar Act or the Rules 
of Professional Conduct expressly prohibiting tha. dona¬ 
tion of legal services as a contest prize. Indeed, thefmn’s 


goal in sponsoring the fair and donating its services ap¬ 
pears to be consistent with recognized ethical and policy 
^considerations which encourage attorneys to participate 
i civic programs and pro bono activities designed to edu- 
te and benefit the public. See California Formal Opinio 
1982-65, at p. 7; Rule 6.1 , American Bar Association Model 
Rule? of Professional Conduct. 

jfomia Formal Opinion 1982-65 approved a lawyer’s 
donation of legal services to a nonprofit organization for 
auction.'Noting the lack of an express prohibition orysuch 
conduct, the committee there concluded that the donation 
was propelun theory; but cautioned that the attorney had 
the responsibility of assuring that the Rules of Professional 
Conduct werMjlly complied with. Assuming carenjl atten¬ 
tion by the attorney to basic ethical considerations such 
as the prohibition against false or misleading descriptions 
of services (Rulte 2-101) and the avoidance of repre¬ 
sentation of conflicting interests, the committee found the 
proposed donation to be unobjectionable. Id/ at p. 7. 

The law firm's proposal to donate its services in this 
case appears to be equaHy permissible and appropriate, 
assuming diligence on the part of the attorneys regarding 
compliance with applicable Rules of Conduct. For ex¬ 
ample, the attorney must bacertain not to dive any guaran¬ 
tee of the success of a patent application [See standard 
( 1 ) adopted under Rule 2-101 (D)] and mifst take measures 
to avoid a conflict of interest involving other clients of the 
firm. In this regard the extensive (discussion of relevant con¬ 
siderations in California Formal Opinion 1982-65 provides 
important guidance, and the Committee suggests further 
reference to that opinion by the inquiring attorneys here. 

The law firm's proposal to pay amexpenses associated 
with the patent prosecution presents'^ different and more 
difficult question. Rule 5-1G4(A)(3) oXthe State Rules of 
Professional Conduct allows ary attorney to advance the 
costs of prosecuting a clam/provided that the client 
remains ultimately liable for all costs. California Formal 
Opinion 1976-38, at p. 2. The/rule, however, does not re- 
. quire an attorney to evaluate* the client’s ability to re-pay 
advanced costs nor to mqke particular efforts to collect 
from the client. Id.* 

The rationale behind trie prohibition against paying the 
client's litigation costs is to avoid the possibility that the 
attorney’s independenmudgment might be impaired if he 
or she had a financial interest in the outcome ofihe case. 
See Former ABA Ethical Considerations 5-7 and%- 8 . This 
concern is insignificant when an attorney pays litigation ex¬ 
penses during prg bfono work performed for charitable pur- 
; poses. Recognizing the special nature.of such pr abono 
' service, the Ethios Committee of the San Francisco ujoun- 
ty Bar has held/hat an attorney may pay costs for a client 
being represented on a charitable basis: 

’Where/an attorney does not anticipate any form 
reimbursement from a client with a legitimate clain 
and Mis services are rendered on a purely charitableN 
basis, the ABA and State Bar prohibitions of financial 
interests appear to be inapplicable to the assumption 
Mitigation costs.* San Francisco County Bar Informal 
)pinion 1974-4, at p. 3.. . 

ne opinion cautions, however, that ”[i]t must be clear- 
/established that in undertaking a charity case, the attor¬ 
ney involved does not seek to thereby establish an 
/attorney-client relationship with the expectation that such 
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MATION THAT MY AUTHORIZED REPRESENTATIVE MAY 
OBTAIN FROM ME OR FROM OTHER SOURCES. I UN¬ 
DERSTAND THAT MY SIGNATURE BELOW GIVES MY 
AUTHORIZED REPRESENTATIVE PERMISSION TO 
RELEASE ANY INFORMATION TO DPSS TO ALLOW 
DPSSYTO LOOK AT THE CASE FILE AND TO TALK TO 

dpss About this case, i also agree that my sig¬ 
nature BELOW IS A WAIVER OF MY/ATTORNEY- 
CLIENT PRIVILEGE AND ATTORNEY WORK PRODUCT 
PRIVILEGE WITH RESPECT TO THIS QASE AND THIS 
REPRESENTATIVE AND THE COUNTY./ 

I HAVE READ AND UNDERSTAND THE ABOVE. 
ISSUE 

May an attorney bid on or enter /to a contract which 
incorporates thevabove conditions/without violating his 
ethical responsibilities to the clier 
DISCUSSION 
The essence of ftae consent/orm which the attorney 
must have the GR reapient sigp is that the attorney may 
divulge to the county any inforfnation which the recipient 
provides the attorney, ijhe Committee believes that this 
provision runs afoul of sever/ ethical considerations. 

An attorney has a duty Wjndivided loyalty to his client. 
Commercial Standard Title Co. v. Superior Court , 92 
Cai.App.3d 934, 945,155 G&I.Rptr. 393 (1979). This duty is 
reflected in California Business & Professions Code 
§6068(e) which requires ran attorney “[t]o maintain invio¬ 
late the confidences, and a every peril to himself to 
preserve the secrets, ®f his qjient.” Only the client can 
release the attorney from the obligation and only after full 
disclosure. LACBA Opinion NA. 403 (1982); ABA Rule 
1.6(a). “Confidence” refers to information protected by the 
attorney-client privilege and “secret" refers to other infor¬ 
mation gained in trie professional relationship that the 
client has request* be held inviolate or the disclosure of 
which would be embarrassing or likely to be detrimental 
to the client. LAuBA Opinion No. af8 (1976) (relying on 
former ABA DR /-101(A)). 

Given the information which the fettomey must elicit 
from the recipient in order to adequately represent him, 
e.g. , all sources of income, number o\ household mem¬ 
bers, personal assets, etc., the attorney may discover 
resources which were not reported to DPSS and which, If 
known, may affect both the recipient’s eligibility for SSI 
benefits and continued GR assistance. Vhe attorney is 
therefore in the middle of an adverse relationship between 
the county and his client. The attorney cannot “maintain 
the secrets of his client” and at the same time comply with 
the contractual requirements imposed by tire county un¬ 
less he rails to ask pertinent questions for fea\ that he may 
be reqiired to divulge the information to the cAunty. In this 
instance, however, the attorney would not beradequately 
representing the client and might jeopardize the client’s 
chances of a favorable SSI determination. Sea e.g. , City 
and County of San Francisco v. Superior Court ,07 Cai.2d 
22 71 235, 231 P.2d 26 (1951) (unless the client makes 
known to the lawyer all the facts, the lawyer’s advice will 
'useless, if not misleading). 

This Committee has stated that “every client istentitled 
i know that his confidences are rigorously maintaVied by 
Piis attorney and will not even be suggested or hinted at by 
the attorney to others.” LACBA Opinion No. 403 (1982). 
While it may be advantageous and cost efficient for the 
county to use this information, “[t)he convenience of 


ners is not a sufficient reason for endangering confiden¬ 
ces or causing clients to apprehend that confidences may 
be Endangered.” Id. See e.g. , LACBA Opirtion No. 358 
(1976) (legal aid attorney may not disclose confidential 
financial information regarding a client's eligibility to the 
boardtof directors without the client's consent). 

Evert if the GR recipient is defrauding the county, dis¬ 
closure IS not permitted unless the acts are so serious that 
the benerns from their prevention outweigh the policy of 
preserving\the client's confidentiality and secrets. See 
LACBA Opinion 417 (1983) (relying/on Opinions 264 & 
353). In Opinion No. 264, this Committee stated that client 
confidence is Votected where theclient receives monthly 
payments unde( circumstances qf possible theft by false 
pretenses. 

By bidding on &r entering int/the contract, the attorney 
may also be in dinger of violating California Rules of 
Professional ConduVt 5-102(Af and (B) which require an 
attorney to avoid the\representation of adverse interests 
unless the clients provide vyritten consent. See also ABA 
Rule 1.7. 

Obviously, any consetf by the GR recipient waiving his 
attorney-client or wor/\product privileges and the 
attorney’s ability to reptese?w conflicting interests must be 
an informed and freely givemconsent. The RFP is silent as 
to the Contractor's obligation to fully inform the GR 
recipient of the legal/amrfications of his consent. Section 
6.2.1 of the RFP, p. 29, provides 

The Contract/ shall explain \p the client his right to 
alternate representation, as explained on the consent 
form. The Contractor shall not \uggest or make any 
referrals to other representatives^The Contractor shall 
have the alient sign the consent form (see Technical 
Exhibit 8 h). A copy shall be returned to the DPSS 
Control /Unit with the Referral/Twc^Way Gram im¬ 
mediately after the initial interview. 

Since “ |m]any GR clients do not speak English and the 
Contracto/ must be prepared to interview clients who 
speak only a foreign language,” RFP at 6, ante the form is 
apparenyy only in English, it seems unlikelyXthat an in¬ 
formed aonsent is possible. See, e.g. . LACBA Opinion No. 
352(1976). 

Even if an informed consent were possible, the 
problems inherent in serving two masters at the same time 
would) preclude an attorney from bidding on or entering 
into tine contact offered by the county. Since the attorney 
is paid by the county he must comply with the county\s re¬ 
quirements. However, since the attorney will only get paid 
If his client's SSI application is approved, the attorney 
clearly has an interest in not having the county terminate 
his client's interim benefits. The attorney's independent 
professional judgment is thus imperiled. 


Opinion No. 436 (April 15,1985) 

ATTORNEY AND CLIENT : CONFIDENTIAL INFORMA¬ 
TION. An attorney may not disclose confidential in¬ 
formation that would reveal his client's unauthorized 
practice of law without the consent of his client. 

AUTHORITIES CITED: 

Calif. Business and Professions Code Section 6068(e); 
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Calif. Evid. Code Section 950 et seq.; 

Calif. Code of Civ. Proc. Section 2016(b) and (g); 

Calif. Rules of Prof. Conduct, Rule 3-101; 

A.B.A, Model Rules of Prof. Conduct, Rule 1.6; 

Former A.B.A. Code of Prof. Resp., DR 4-101 (A); 

People v. Singh , 123 Cal.App. 365 (1932); 

L.A. County Opinion Nos. 264,274,353,386,417,422. 

The Committee has received an inquiry from a law firm 
concerning its duty to report the apparent unauthorized 
practice of law being performed by a client. The law firm 
was involved in presenting a client in a case in which there 
was, among other things, a dispute on the issue of whether 
or not the client, who is not an attorney, had ever repre¬ 
sented himself to be an attorney. The client has consistent¬ 
ly under oath denied the allegations. 

The law firm, while it was representing the client, found 
out that its client was involved in another transaction with 
a third party in the course of which he represented himself 
to be an attorney. The law firm subsequently obtained 
stationery which bears the name of the client and under¬ 
neath it the legend “attorney at law.” Additionally, a phone 
call to the client s office further substantiates that he is rep¬ 
resenting himself as an attorney. The law firm confronts 
the client with these facts. The client neither denies nor af¬ 
firms them. The law firm then withdraws from the pending 
action. 

The law firm inquires as to whether it has a duty to dis¬ 
close the unauthorized practice of law. 

California Business and Professions Code Section 
6068(e) provides that it is the duty of an attorney “to main¬ 
tain inviolate the confidence, and at every peril to himself 
to preserve the secrets of his client.* 

The first question is whether the communication, ob¬ 
tained from a third party, is within the scope of the statute. 
There is much confusion as to the scope of an attorney’s 
obligation under Business and Professions Code Section 
6068(e), as opposed to the attorney-client privilege of 
Evidence Code Section 950 et seq. or the work-product 
doctrine (C.C.P. Section 2016(b) and (g)). The attorney- 
client privilege of Evid. Code Section 950 et seq. is an 
evidentiary privilege which pertains principally to “informa¬ 
tion between a client and his lawyer in the course of that 
relationship and in confidence Evid. Code Section 952. 
The information obtained in the present case was obtained 
from a third party and through the attorney’s personal in¬ 
vestigative efforts. Thus, it most probably would not be 
considered subject to the “attorney-client" privilege. Addi¬ 
tionally, to the extent the information could be considered 
the attorney’s “work product" it is merely protected from 
unwarranted discovery pursuant to C.C.P. Section 
2016(b). 

While no California case has specifically defined the 
terms “confidence” and “secrets" as used in Business and 
Professions Code Section 6068(e) it has been the consis¬ 
tent position of this Committee that its coverage is far 
broader than the attorney-client privilege. In LA County 
Opinion No. 386, this Committee adopted the definition of 
the former A.B.A. Code of Professional Responsibility DR 
4-101 (A) which provided: 

“’Confidence’ refers to information protected by the 
attorney-client privilege under applicable law, and 
‘secret’ refers to other information gained in the 
professional relationship that the client has requested 


be held inviolate or the disclosure of which would be 
embarrassing or would likely to be detrimental to the 
client.” 

Moreover, the newly adopted A.B.A. Model Rules of 
Professional Conduct, Rule 1.6, extends this standard 
even further, changing “information gained in the profes¬ 
sional relationship” to “information relating to repre¬ 
sentation of a client.” 

in L.A. County Opinion No. 386 this Committee con¬ 
sidered documents and information obtained from a third 
party to be within the scope of Section 6068(e). Again, in 
L.A. County Opinion No, 417, the Committee included in¬ 
formation obtained from third parties, an oil company and 
title company, to be within the scope of Section 6068(e). 
None of this information would have been subject to the 
attorney-client privileges or otherwise prohibited from dis¬ 
closure. 

Thus, the information in the present case, though ob¬ 
tained from a third party or through the attorney’s private 
investigative efforts (and thus not privileged), is neverthe¬ 
less subject to the proscription of Section 6068(e). Since 
* the disclosure of the information in this case would dear¬ 
ly be embarrassing to the client and would likely be 
detrimental as well, the disclosure is foredosed pursuant 
to Business and Professions Code Section 6068(e). 

The question then posed is whether there is some 
countervailing policy given the particular Mots of this case 
which would permit disclosure. 

Despite the absolute language of Section 6068(e), this 
Committee has consistently recognized certain narrow ex¬ 
ceptions when warranted by a strong countervailing 
policy. 

Nevertheless, the policy against disclosure is strictly 
enforced and any exceptions are narrowly construed. 
People v. Singh , 123 Cal.App. 365 (1932). A countervailing 
policy raised by the inquiring law firm is that of Calif. Rules 
of Professional Conduct, Rule 3-101 prohibiting a member 
of the State Bar from aiding in the unauthorized practice 
of law. While this specific policy has never been previously 
addressed, this Committee has held that a lawyer cannot 
divulge client confidences to reveal violations of the State 
Bar Act by a member of the Bar. L.A. Opinion No. 422 
(fraudulent filing of a bankruptcy petition). See also, L.A. 
County Opinion No. 274. Moreover, nothing in the State 
Bar Act or the Calif. Rules of Professional Conduct impose 
upon an attorney a duty to disclose violations of the Act. 
There does not seem to be any reason to distinguish the 
disclosure of the unauthorized practice of law from the dis¬ 
closure of other State Bar Act violations as mentioned in 
Opinion No. 422. Thus, it is the opinion of this Committee 
that the present situation is analogous to that mentioned 
in Opinion No. 422 and that the threatened violation of Rule 
3-101 is not sufficient to permit disclosure. 

A more serious concern is posed by the threat of 
serious harm to the public due to the criminal fraud prac¬ 
ticed by the client in the course of his unauthorized prac¬ 
tice. In certain circumstances an attorney may be 
permitted to divulge future crimes where it “may prevent 
immediate and serious injury” (L.A. County Opinion No. 
264). A.B.A. Model Rules, Rule 1.6(b)(1) limits such dis¬ 
closure to crimes which are “likely to result in imminent 
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death or substantial bodily harm.” While California cases 
have never limited disclosure solely to cases involving 
physical injury they have expressed similar concern with 
the gravity of the crime. Thus, in L.A. County Opinion No. 
353 this Committee considered the disclosure of potential 
securities fraud to be unethical, in L.A. County Opinion No. 
386 the Committee likewise considered the disclosure of 
ongoing perjury to be unethical conduct. See also LA. 
County Opinion No. 417 (potential theft of oil revenues); 
L.A. County Opinion No. 422 (fraudulent filing of a 
bankruptcy petition and forgery). 

The standard utilized in these cases is described in LA. 
County Opinion No. 353: 

“...information even as to an intended future crime 
should not be divulged unless the intended acts of the 
client are of a nature so serious that the benefits of 
their prevention outweigh the policies underlying the 
confidentiality principle." Id. at. 

Unfortunately, this standard provides little guidance to 
lawyers in determining their responsibilities in individual 
cases. The victims of many economic crimes are serious¬ 
ly injured. Nevertheless, we have held it unethical to dis¬ 
close such criminal conduct as securities fraud, theft and 
forgery. The lawyer debating his duties is tom between 
serious obligations to his client and a conflicting general¬ 
ized duty to the potential future victims. 

The recent debate over the proposed A.B.A. Model 
Rules centered largely on this identical conflict. The 
proposed A.B.A Model Rule 1.6 significantly broadened 
the scope of the lawyer’s duty to disclose confidential in¬ 
formation including in its scope victims of purely economic 
crimes. That proposed rule was defeated and the present 
Model Rule 1.6 was adopted in the belief that strict obser¬ 
vance of client confidentiality is essential for the lawyer- 
client relationship and that any exceptions should be clear 
and narrowly drawn. 

Given the absolute standard of Section 6068(e) the ar¬ 
gument for such a standard in California is even more com¬ 
pelling. The legislature has expressed a clear policy that 
the duty of confidentiality is paramount. Therefore, we 
believe it essential that we, too, adopt a standard that is 
narrow and clear. We believe that A.B.A. Model Rule 1.6 in¬ 
corporates just such a standard. We therefore adopt it. 

We realize that this is a departure from the standard ex¬ 
pressed in prior opinions. However, we also believe it is in 
fact, a codification of the results of those opinions in that 
the preservation of confidentiaiity has been consistently 
recognized as being more important than the potential in¬ 
jury to victims of purely economic crimes. 

Thus, we believe that disclosure of future crimes is only 
permitted in situations where such crimes are likely to 
result in imminent death or serious bodily injury. Since 
there is no information in this case that such a result is like¬ 
ly, we believe that disclosure of the client’s conduct would 
be unethical. Thus, the firm, having assured itsetf that it is 
no longer assisting the client in his enterprise, has an 
obligation to maintain the secret. 


Opinion No. 437 (July 2,1985) 

FEES: DIVISION OF FEES WITH LAY PERSON^ A non¬ 
lawyer client may be hired by an attorney tp perform 
preparatory research and investigation on the 
client's case so long as the remuneration to be paid 
to clrent is not contingent upon or determined by the 
remuneration received by the attorney as his fee. 

AUTHORITIES CITED: 

Rule 3-1i 

LA. Courty Bar Opinion Nos. 156,/90, 279, 301, 327; 
Informal Opinion 1972-25. 

The Committee has received an inquiry concerning the 
ethical proprietyVrf an attorney’s raring of a client to per¬ 
form work on thY client’s case Znder the following cir¬ 
cumstances: Thaattomey is prosecuting an action for 
consumer fraud ombehalf of the client and others similar¬ 
ly situated. It is anticipated thaft if the case is successfully 
prosecuted there wilKbe anyaward of attorney’s fees. Al¬ 
though the client is one of fne foremost authorities in the 
field which is the subject otthe litigation he may not qualify 
/a( purposes since the subject of 
Sttional area of expertise. The at- 
i irfeestigator and researcher to as- 
r the\client's case and intends to 
sucra research and investigation 


as an expert witness fori 
the litigation is not a trg 
tomey desires to hire i 
sist in preparation of 
advance the cost 


against the potential attorn^’s fee award. The attorney 
desires an opinioryas to the Ethical propriety of retaining 
the client to do the investigation and research work on the 
case. 

I he Rules of Professional Conduct prohibit 
state bar from ojrectly or indirectly shar- 
ept with a personYcensed to practice law. 
jntly been interpreted to preclude an at- 
ing a percentage qf any fee or recovery 
someone who is not>a lawyer in exchange 
handling the lawsuit.V5ee, e.q„ Opinions 
rmal Opinion 1972-25Vlowever, the Rule 
cally improper to retain\he services of lay 
aratory, investigatory anc research work, 
muneration is not paid ima manner so as 
iharing of the attorney’s fee. See, e.g., 
1 and 327. Accordingly, sY long as the 
sated only for research andvivestigatory 
ormed, and in a manner whic\ is not con- 
Jetermined either by the amoW of fees 
:eived by the attorney or whetffer the at¬ 
torney is compensated at all, no ethical impropriety will 
result from the mere hiring of the client to perform 
preparatory research and investigation work on his own 
case. 


Opinion No. 438 (May 20,19£ 

Alatay^r requests the Committpe^Opinion on the ethi¬ 
cal propriet5' fc <^ithdr funds to pay a dis¬ 

puted fee. Th^qyiesjionarises under the following 
circumstances. 

Lawyer reppeSented tFfesplaintiffs in litigation that ter¬ 
minatedir^settlement before trfeLJerms of the settlement 
requirptflawyer to perform service^fQr which he sent a 
cjperfng billing to the clients; they disputefcNtie bill. Lawyer 
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death or substantial bodily harm/ While California cases 
have never limited disclosure solely to cases involving 
physical injury they have expressed similar concern with 
the gravity of the crime. Thus, in LA. County Opinion No. 
35&this Committee considered the disclosure of potential 
securities fraud to be unethical. In LA. County Opinion No. 
386 the Committee likewise considered the disclosure of 
ongoing perjury to be unethical conduct. See also LA 
County y pinion No. 417 (potential theft of oil revenues); 
LA. County Opinion No. 422 (frauduleijrc filing of a 
bankruptcy petition and forgery). 

The standard utilized in these cases is described in LA. 
County Opirkon No. 353: 

•...information even as to an intended future crime 
should not^e divulged unless the intended acts of the 
client are of a nature so serious mat the benefits of 
their prevention outweigh the policies underlying the 
confidentiality principle/ Id. at. 

Unfortunately, trais standard provides tittle guidance to 
lawyers in determining their responsibilities in individual 
cases. The victims of many economic crimes are serious¬ 
ly injured. Nevertheless, we have/held it unethical to dis¬ 
close such criminal conduct as securities fraud, theft and 
forgery. The lawyer debating Ns duties is tom between 
serious obligations to Ns client and a conflicting general¬ 
ized duty to the potential future victims. 

The recent debate oyer pie proposed A.B.A. Model 


Rules centered largely 
proposed A.B.A Model Ri 
the scope of the lawyer's 
formation including in its scol 
crimes. That proposed nie 
Model Rule 1.6 was adopted 


this identical conflict. The 
1.6 significantly broadened 
to disclose confidential in¬ 
victims of purely economic 
defeated and the present 
the belief that strict obser¬ 


vance of client confidentiality is essential for the lawyer- 
client relationship and ^nat any Exceptions should be clear 
and narrowly drawn. 

Given the absolute standard if Section 6068(e) the ar¬ 
gument for such a standard in CalVomia is even more com¬ 
pelling. The legislature has expressed a clear policy that 
the duty of confidentiality is paramount. Therefore, we 
believe it essential that we, too, adopt a standard that is 
narrow and clear/we believe that ABA Model Rule 1.6 in¬ 
corporates just such a standard. Wfe therefore adopt it. 

We realize that this is a departureSfrom the standard ex¬ 
pressed in prior opinions. However, we also believe it is in 
fact, a codification of the results of tnose opinions in that 
the preservation of confidentiality has been consistently 
recognizec^as being more important t^an the potential in¬ 
jury to vict/ms of purely economic crin 

Thus, we believe that disclosure of ftiture crimes is only 
permitt ep in situations where such crimes are likely to 
result in imminent death or serious bodily injury. Since 
there is [no information in this case that such a result is like¬ 
ly, we believe that disclosure of the client's conduct would 
be unethical. Thus, the firm, having assured itself that it is 
no longer assisting the client in his enterprise, has an 
obligation to maintain the secret. 


Opinion No. 437 (July 2,1985) 

FEES: DIVISION OF FEES WITH LAY PERSON. A non* 
lawyer client may be hired by an attorney to perform 
preparatory research and Investigation on the 
client’s case so long as the remuneration to be paid 
to client is not contingent upon or determined by the 
remuneration received by the attorney as his fee, 

AUTHORITIES CITED: 

Rule 3-102; 

LA County Bar Opinion Nos. 156,190, 279, 301, 327; 
Informal Opinion 1972-25. 

The Committee has received an inquiry concerning the 
ethical propriety of an attorney's hiring of a client to per¬ 
form work on the client’s case under the following cir¬ 
cumstances: The attorney is prosecuting an action for 
consumer fraud on behalf of the client and others similar¬ 
ly situated. It is anticipated that if the case is successfully 
prosecuted there will be an award of attorney's fees. Al¬ 
though the client is one of the foremost authorities in the 
field which is the subject of the litigation he may not qualify 
as an expert witness for trial purposes since the subject of 
the litigation is not a traditional area of expertise. The at¬ 
torney desires to hire an investigator and researcher to as¬ 
sist in preparation of the client's case and intends to 
advance the cost of such research and investigation 
against the potential attorney's fee award. The attorney 
desires an opinion as to the ethical propriety of retaining 
the client to do the investigation and research work on the 
case. 

Rule 3-102 of the Rules of Professional Conduct prohibit 
a member of the state bar from directly or indirectly shar¬ 
ing legal fees except with a person licensed to practice law. 
This has consistently been interpreted to preclude an at¬ 
torney from offering a percentage of any fee or recovery 
from a lawsuit to someone who is not a lawyer in exchange 
for assistance in handling the lawsuit. See, e.q. , Opinions 
190,279 and Informal Opinion 1972-25. However, the Rule 
does make it ethically improper to retain the services of lay 
persons for preparatory, investigatory and research work, 
so long as the remuneration is not paid in a manner so as 
to constitute a sharing of the attorney's fee. See, e.g., 
Opinions 156, 301 and 327. Accordingly, so long as the 
client is compensated only for research and investigatory 
work actually performed, and in a manner which is not con¬ 
tingent upon or determined either by the amount of fees 
which may be received by the attorney or whether the at¬ 
torney is compensated at all, no ethical impropriety will 
result from the mere hiring of the client to perform 
preparatory research and investigation work on his own 
case. 


OptRiQn No. 438 (May£0T 1985) 

A lawyer requests the Cprrlmittee's Opinion on the ethi¬ 
cal propriety of witfftkawirfg client trust funds to pay a dis¬ 
puted fee. The qujesttoqarises under the following 
circumstances. / n. 

Lawyer represented the plaintiffs in litigation that ter¬ 
minated in settlement before trial. TenYi^of the settlement 
required lawyer to perform services forWiich he sent a 
closing^illing to the clients; they disputedthe bill. Lawyer 
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death or substantial bodily harm/ While California cases 
have never limited disclosure solely to cases involving 
physical injury they have expressed similar concern with 
the gravity ctthe crime. Thus, in L.A. County Opinion No. 
353 this Conmittee considered the disclosure of potential 
securities frau^to be unethical. In L.A. County Opinion No. 
386 the Commiilre likewise considered the disclosure of 
ongoing perjury be unethical conduct. See also LA 
County Opinion N&417 (potential theft of oil revenues); 
L.A. County Opinils No. 422 (frauduleiy filing of a 
bankruptcy petition a% forgery). 


The standard utilize 
County Opinion No. 3531 


these cases isj 


bribed in LA. 


...information even Ato an intfhded future crime 
should not be divulgedBnless ttp intended acts of the 
client are of a nature sofcerkJs that the benefits of 
their prevention outweig™wpolicies underlying the 
confidentiality principle/ Jfe t. 


Unfortunately, this stand* 
lawyers in determining thej 
cases. The victims of man* 
ly injured. Nevertheless, 


pmvides little guidance to 
esp»sibilities in individual 

conorac crimes are serious- 
have h® it unethical to dis- 


is fraud, theft and 
is tom between 
iflicting general- 


close such criminal conflict as secui 8 
forgery. The lawyer debating his dutiJ 
serious obligations to^is client and a 
ized duty to the potential future victims. 

The recent debate over the proposeSABA Model 
Rules centered largely on this identicankconflict. The 
proposed A.B.A Model Rule 1.6 significant!^ broadened 
the scope of the lawyer s duty to disclose cesfidential in¬ 
formation including in its scope victims of purelleconomic 
crimes. That proposed rule was defeated and tqp present 
Model Rule 1.6 was adopted in the belief that strict obser¬ 
vance of client confidentiality is essential for the lawyer- 
client relationship and that any exceptions should be clear 
and narrowly drawn. 


Given the absolute standard of Section 6068(e) the ar¬ 
gument for such a standard in California is even more com¬ 
pelling. The legislature has expressed a clear policy that 
the duty of confidentiality is paramount. Therefore, we 
believe it essential that we, too, adopt a standard that is 
narrow and clear. We believe that A.B.A. Model Rule 1.6 in¬ 
corporates just such a standard. We therefore adopt it. 


We realize that this is a departure from the standard ex¬ 
pressed in prior opinions. However, we also believe it is in 
fact, a codification of the results of those opinions in that 
the preservation of confidentiality has been consistently 
recognized as being more important than the potential in¬ 
jury to victims of purely economic crimes. 

Thus, we believe that disclosure of future crimes is only 
permitted in situations where such crimes are likely to 
result in imminent death or serious bodily injury. Since 
there is no information in this case that such a result is like¬ 
ly, we believe that disclosure of the client's conduct would 
be unethical. Thus, the firm, having assured itself that it is 
no longer assisting the client in his enterprise, has an 
obligation to maintain the secret 


Opinion No. 437 (July 2,1985) 

FEES: DIVISION OF FEES WITH LAY PERSON. A non- 
lawyer client may be hired by an attorney to perform 
preparatory research and investigation on the 
client’s case so long as the remuneration to be paid 
to client Is not contingent upon or determined by the 
remuneration received by the attorney as his fee. 

AUTHORITIES CITED: 

Rule 3-102; 

LA County Bar Opinion Nos. 156,190,279, 301, 327; 
Informal Opinion 1972-25. 

The Committee has received an inquiry concerning the 
ethical propriety of an attorney’s hiring of a client to per¬ 
form work on the client’s case under the following cir¬ 
cumstances: The attorney is prosecuting an action for 
consumer fraud on behalf of the client and others similar¬ 
ly situated. It is anticipated that if the case is successfully 
prosecuted there will be an award of attorney’s fees. Al¬ 
though the client is one of the foremost authorities in the 
field which is the subject okhe litigation he may not qualify 
as an expert witness for tria purposes since the subject of 
the litigation is not a traditanal area of expertise. The at¬ 
torney desires to hire an invstigator and r^larcher to as¬ 
sist in preparation of the clent’s casejind intends to 
advance the cost of such ^search md investigation 
against the potential attomey%fee award. The attorney 
desires an opinion as to the etAcal rapriety of retaining 
the client to do the investigation acresearch work on the 
case. ar 

Rule 3-102 of the Rules of ProfeApnal Conduct prohibit 
a member of the state bar from wE»y or indirectly shar¬ 
ing legal fees except with a persaP licAsed to practice law. 
This has consistently been int#pretea|to preclude an at¬ 
torney from offering a percenpge of a^fee or recovery 
from a lawsuit to someone wj* is not a ia»er in exchange 
for assistance in handling t» lawsuit. SeeWg., Opinions 
190,279 and Informal Opir»n 1972-25. HoweHr, the Rule 
does make it ethically impAper to retain the services of lay 
persons for preparatory, jflvestigatory and research work, 
so long as the remuneration is not paid in a manner so as 
to constitute a sharing of the attorney s fee. See, e.g., 
Opinions 156, 301 and 327. Accordingly, so long as the 
client is compensated only for research and investigatory 
work actually performed, and in a manner which is not con¬ 
tingent upon or determined either by the amount of fees 
which may be received by the attorney or whether the at¬ 
torney is compensated at all, no ethical impropriety will 
result from the mere hiring of the client to perform 
preparatory research and investigation work on his own 
case. 


Opinion No. 438 (May 20,1985) 

A lawyer requests the Committee's Opinion on the ethi¬ 
cal propriety of withdrawing client trust funds to pay a dis¬ 
puted fee. The question arises under the following 
circumstances. 

Lawyer represented the plaintiffs in litigation that ter¬ 
minated in settlement before trial. Terms of the settlement 
required lawyer to perform services for which he sent a 
closing billing to the clients; they disputed the bill. Lawyer 
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received the money payable under the settlement and 
deposited it in his client trust account. He then paid cer¬ 
tain expenses as authorized by the clients and on their re¬ 
quest for all remaining trust funds released to them the 
baiance of the trust funds except the amount of his clos¬ 
ing bill, the payment of which clients refused to approve. 

At the time of distribution of funds lawyer advised clients 
of their right to arbitration of the fee in controversy and they 
then stated they were “asking the County Bar Association 
to arbitrate this matter." In fact, however, they did not in¬ 
itiate any arbitration or take any other action in the matter 
and lawyer has continued for three years to retain the 
amount of the fee in his trust account. May he now release 
these funds to pay his outstanding claim? 

We conclude that he may not do so until his dispute 
with the clients has been finally resolved, and that he has 
an affirmative ethical obligation to seek a prompt resolu¬ 
tion of the dispute. 

An attorney’s duty with respect to a client’s funds is 
governed by California Rules of Professional Conduct, 
Rule 8-101. In Section (A)(2) the Rule provides that funds 
belonging in part to a client and in part potentially to an at¬ 
torney must be deposited in the attorney s trust account 
and the part belonging to the attorney must be withdrawn 
at the earliest reasonable time after his interest in that por¬ 
tion becomes fixed. The Rule further states: 

“However, when the right of the member of the State 
Bar or firm of which he is a member to receive a por¬ 
tion of trust funds is disputed by the client, the dis¬ 
puted portion shall not be withdrawn until the dispute 
is finally resolved." 

This Committee had occasion to consider the effect of 
Rule 8-101 (A)(2) in our Informal Opinion 1980-3. The cir¬ 
cumstances giving rise to the ethical problem to which that 
Opinion responded differed somewhat from those in¬ 
volved in the present inquiry. An attorney holding settle¬ 
ment funds in his client trust account, withdrew the amount 
needed to satisfy his claim for fees, acting under an oral 
authorization from the client. The client later repudiated the 
authorization, objected to the fee, and demanded delivery 
of the entire settlement payment. We concluded that under 
Rule 8-101 there is no ethical impropriety in a lawyers 
withdrawal of client trust funds to pay his agreed fee when, 
but only when, (1) the precise amount due has been fixed 
by agreement, judicial determination, or in some other un¬ 
equivocal manner, and (2) the attorney s right to withdraw 
this amount is undisputed by the client. Neither condition 
appears to exist in the case put by the presently inquiring 
attorney. 

The provisions of Rule 8-101 are in effect the same as 
those stated in Rule 1.15 of the Model Rules of Professional 
Conduct of the American Bar Association which, although 
not mandatory in California, illustrates the general accep¬ 
tance of the ethical principle expressed in our state Rule. 
Like its California counterpart, Rule 1.15(c) provides that if 
there is a dispute between a lawyer and client concerning 
their respective interests in property in the lawyer’s pos¬ 
session “the portion in dispute shall be kept separate by 
the lawyer until the dispute is resolved." 

Under Comment to Rule 1.15 it is stated that the lawyer 
“should suggest means for prompt resolution of the dis¬ 
pute, such as arbitration." 


Clearly, the lawyer cannot himself unilaterally resolve 
the dispute as to his fee. Elementary principles of fiduciary 
duty preclude any self dealing or advancement of self in¬ 
terest with respect to the trust funds and render the lawyer 
as trustee incompetent to decide any questions of law 
such as the existence of an estoppel that would operate 
against the beneficiary’s interest. These principles are un¬ 
doubtedly the foundation of Informal Opinion 1970-1 in 
which this Committee stated that an attorney having a lien 
granted by a client on money recovered and a power of 
attorney from the client may not ethically enforce the lien 
for his unpaid fee without first bringing action to establish 
his right to the fee claimed. 

The inquiring attorney states that the lawyer holding the 
trust funds in this case suggested arbitration to his client 
some three years ago when the dispute over his fee first 
arose. If, on inquiry, client still refuses to agree to payment 
of the lawyer's fee from the trust account and on renewal 
of the suggestion to arbitrate still does not act, other 
means of resolution of the dispute must be found. 

Rule 8-101 (B)(4) provides that the lawyer holding a 
client’s funds in trust must pay them to the client prompt¬ 
ly as requested. This in our opinion imposes an affirmative 
ethical obligation on the lawyer, in the absence of agree¬ 
ment, to seek arbitration or a judicial determination of the 
respective interests of his client and himself in the funds 
held, and to do so without delay. In view of the require¬ 
ment of promptness the lawyer cannot ethically justify con¬ 
tinued inaction and withholding of the disputed funds. 


Opinion No. 439 (February 24,1986) 


)SE AND CONFUCTING II 
i of a conflict of interest i 
an Insurer does not preclude \ 
sel fofehe insured from beii 


iESTS. The exist- 
man Insured and 
independent coun- 
paid by the insurer. 


AUTHORITY CITED: 

Calrfornia^uJes of Professional Responsibility, 

Rules 4-llkand 5-102; 

San Diego Nmv Federal yedit Union vs. Cumis . 

162 Cal.App^d 358 2|B Cal.Rptr. 494 (1984); 

ABA Model Rule^f Propssional Conduct, Rule 1.8(f); 

California State Ba^o/mittee on Professional 
Conduct and Readisibility, Opinion No. 1975-35. 

DISCUSSION: 

A firm has inquired Ml to^te ethical propriety of its con¬ 
tinued representatior|pf a cliw given the following facts: 

The law firm repjpsents airodividual in defense of a 
number of civil acfipns pending^ Los Angeles Superior 
Court. At the timejne firm began nkrepresentation of this 
individual it tend#ed the defense owiese actions to the 
liability insurer Jhich had insured tlmindividual. Initially 
the liability \nsmer refused to provide rwresentation. The 
liability insurythen agreed to defend tflkactions with a 
reservation m \rights but refused to permit^bindividual to 
be represented by counsel of his choice, sj^ifically the 
inquiring m# firm. Since the inquiring law firm already 
represer#ig the individual in these actions, aimthe in¬ 
dividual pished the law firm to continue with tharrepre- 
sentatiqp, the offer was refused. The dispute between the 
individual and the liability insurer engendered another law- 
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received the money payable under the settlement anfcl 
deposited it in his client trust account. He then paid cer¬ 
tain expenses as authorized by the clients and on the^ re¬ 
quest for all remaining trust funds released to them the 
balance of the trust funds except the amount of W\s clos¬ 
ing bim the payment of which clients refused to approve. 

At me time of distribution of funds lawyer advised clients 
of their light to arbitration of the fee in controversy and they 
then stated they were “asking the County Bar Association 
to arbitrate this matter.” In fact, however, they/did not in¬ 
itiate any Arbitration or take any other action in the matter 
and lawyek has continued for three years to retain the 
amount of the fee in his trust account. May hf now release 
these funds ip pay his outstanding claim? 

We conclude that he may not do so uritil his dispute 
with the clients has been finally resolved, and that he has 
an affirmative ethical obligation to seek A prompt resolu¬ 
tion of the dispiJ 

An attomey’s\duty with respect to k client's funds is 
governed by Cafcfomia Rules of Professional Conduct, 
Rule 8-101 In Seaion (A)(2) the Rule/provides that funds 
belonging in part to a client and in part potentially to an at¬ 
torney must be deposited h the attorney’s trust account 
and the part belonging to the attorney must be withdrawn 
at the earliest reasonable time after his interest in that por¬ 
tion becomes fixed. Toe Rule further states: 

“However, when the right of the member of the State 
Bar or firm of whicn he is a/member to receive a por¬ 
tion of trust funds is disputed by the client, the dis¬ 
puted portion shall ript withdrawn until the dispute 
is finally resolved.” 


This Committee had 
Rule 8-101 (A)(2) in our Inf 
cumstances giving rise to 
Opinion responded dtffi 
volved in the present in< 
ment funds in his client tr 


sion to consider the effect of 
nal Opinion 1980-3. The cir- 
\ ethical problem to which that 
somewhat from those in- 
An attorney holding settle- 
jnt, withdrew the amount 


needed to satisfy his claim foi\fees r acting under an oral 
authorization from the client. The client later repudiated the 
authorization, objected to the fek and demanded delivery 
of the entire settlement paymentAWe concluded that under 
Rule 8-101 there is mo ethical impropriety in a lawyer’s 
withdrawal of clientfrust funds to pay his agreed fee when, 
but only when, (1) the precise amqunt due has been fixed 
by agreement, judicial determination, or in some other un¬ 
equivocal manner, and (2) the attorney’s right to withdraw 
this amount is undisputed by the client Neither condition 
appears to exis f in the case put by tf\e presently inquiring 
attorney. 

The provis&ns of Rule 8-101 are in\effect the same as 
those stated in Rule 1.15 of the Model Rules of Professional 
Conduct of the American Bar Association which, although 
not mandatory in California, illustrates the general accep¬ 
tance of the ethical principle expressed ui our state Rule. 
Like its Ca/rfomia counterpart, Rule 115(a provides that if 
there is a Dispute between a lawyer and cuent concerning 
their respective interests in property in the lawyer’s pos¬ 
session rthe portion in dispute shall be k^pt separate by 
the lawyer until the dispute is resolved.” 

Under Comment to Rule 1.15 it is stated that the lawyer 
“should suggest means for prompt resolution of the dis¬ 
pute, such as arbitration. 1 


Clearly, the lawyer cannot himself unilaterally resolve 
dispute as to his fee. Elementary principles ol fiduciary 
f preclude any self dealing or advancement of self in- 
tereXwith respect to the trust funds and render the lawyer 
as trustee incompetent to decide any questions of law 
such as thaexistence of an estoppel thalwould operate 
against the bbqeficiary’s interest. These principles are un¬ 
doubtedly the foundation of Informal ^Opinion 1970-1 in 
which this Commibe stated that an attorney having a lien 
granted by a client on money recovered and a power of 
attorney from the cliemspiay not ethically enforce the lien 
for his unpaid fee withouNtrst bringing action to establish 
his right to the fee claimed/^ 

The inquiring attorney statdsrthat the lawyer holding the 
trust funds in this case suggptbd arbitration to his client 
some three years ago whe^the a^pute over his fee first 
arose. If, on inquiry, client still refuses^ agree to payment 
of the lawyer’s fee from me trust account and on renewal 
of the suggestion to arbitrate still does\not act, other 
means of resolution ofthe dispute must beNpund. 

Rule 8-101(B)(4)/provides that the lawyer holding a 
client’s funds in trust must pay them to the clieht prompt¬ 
ly as requested. This in our opinion imposes an afprmative 
ethical obligation on the lawyer, in the absence of agree¬ 
ment, to seek4rb(tration or a judicial determination of the 
respective interests of his client and himself in the funds 
held, and io do so without delay. In view of the require¬ 
ment of promptness the lawyer cannot ethically justify con¬ 
tinued inaction and withholding of the disputed funds. 


Opinion No. 439 (February 24,1986) 

ADVERSE AND CONFLICTING INTERESTS. The exist- 
ence of a conflict of Interest between an insured and 
an insurer does not preclude the independent coun¬ 
sel for the insured from being paid by the insurer. 

AUTHORITIES CITED: 

California Rules of Professional Responsibility, 

Rules 4-101 and 5-102;. 

San Diego Navy Federal Credit Union vs Cumis . 

162 Cal.App.3d 358, 208 Cai.Rptr. 494 (1984); 

ABA Model Rules of Professional Conduct, Rule 18(f); 
California State Bar Committee on Professional 
Conduct and Responsibility, Opinion No. 1975-35. 

DISCUSSION: 

A firm has inquired as to the ethical propriety of its con¬ 
tinued representation of a client given the following facts: 

The law firm represents an individual in defense of a 
number of civil actions pending in Los Angeles Superior 
Court. At the time the firm began its representation of this 
individual it tendered the defense of these actions to the 
liability insurer which had insured the individual. Initially 
the liability insurer refused to provide representation. The 
liability insurer then agreed to defend the actions with a 
reservation of rights but refused to permit the individual to 
be represented by counsel of his choice, specifically the 
inquiring law firm. Since the inquiring law firm was already 
representing the individual in these actions, and the in¬ 
dividual wished the law firm to continue with that repre¬ 
sentation, the offer was refused. The dispute between the 
individual and the liability insurer engendered another law- 
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suit in which the individual sued the insurer for declaratory 
relief, bad faith, etc. The individual is also represented by 
the inquiring law firm in that case. In December, 1984 the 
decision in San Diego Navy Federal Credit Union vs. 
Cumis . 162 Cal.App.3d 358,208 CaLRptr. 494 (1984) dear¬ 
ly established that in a situation where an insurer offered 
a defense but reserved its right to assert noncoverage, a 
conflict existed between the insurer and the insured. Thus, 
the insured was entitled to independent counsel paid for 
by the insurance company. After the Cumis decision the 
liability insurer recognized its obligation to provide inde¬ 
pendent counsel for the insured individual. However, it 
refused to pay for representation by the inquiring law firm 
claiming that a conflict of interest existed between it and 
the inquiring law firm due to the law firm's representation 
of the insured individual against it in the declaratory relief 
action. The insurer argued that the alleged conflict be¬ 
tween itself and the inquiring law firm would preclude the 
inquiring law firm from being paid by the insurer to repre¬ 
sent the individual. The law firm does not believe that any 
conflict exists such as would preclude it from representing 
the insured individual. 

The two Rules of Professional Conduct which are in¬ 
volved in this particular case are Rules 4-101 and 5-102. 
Rule 4-101 prohibits an attorney from violating the con¬ 
fidences of his or her client. It reads: 

A member of the State Bar shall not accept employ¬ 
ment adverse to a client or former client, without the 
informed and written consent of the client or former 
client, relating to matter in reference to which he has 
obtained confidential information by reason of or in 
the course of his employment by such client or former 
client. 

Rule 5-102(B) is also designed to protect the confiden¬ 
tiality of the attorney-client relationship and was promul¬ 
gated to cover those situations where the attorney is 
actually representing an individual in continuing or pend¬ 
ing adversary proceedings. 

Rule 5-102(B): 

(B) A member of the State Bar shall not represent con¬ 
flicting interests, except with the written consent of all 
parties concerned. 

Presumably it is the position of the insurance company 
that the attorney hired by the insured individual will be rep¬ 
resenting its interest as well as that of the individual in¬ 
sured. 

Because the inquiring law firm represented the in¬ 
dividual against the insurer a conflict exists. Therefore, the 
insurer reasons, the law firm cannot represent the interest 
of the insurer without the insurer's written consent. 

Initially, it must be recognized that there exists a clear 
conflict of interest between the law firm and the insurer. 
The law firm represents the insured individual in an action 
against the insurer. Thus, the law firm could not represent 
the insured and the insurer in this matter without the writ¬ 
ten consent of all parties. 

However, the insurer misapprehends the nature of the 
relationship between itself and the attorney for the insured. 
In San Diego Federal Credit Union vs. Cumis . supra, the 
court specifically found that the traditional insurance com¬ 
pany retained law firm represented two interests, that of 
the insured and that of the insurer: 


In the usual tripartite relationship existing between in¬ 
surer, insured and counsel, there is a single, common 
interest shared among them. Dual representation by 
counsel is beneficial since the shared goal of minimiz¬ 
ing or eliminating liability to a third party is the same. 

jd. 208 CaLRptr. at 498. 

But, the court continues, in a reservation of rights situa¬ 
tion, a conflict is created: 

"A different situation is presented, however, when 
some or all of the allegations in the complaint do not 
fall within the scope of coverage under the policy. In 
such a case, the standard practice of an insurer is to 
defend under a reservation of rights where the insurer 
promises to defend but stales it may not indemnify the 
insured if liability is found, h this situation, there may 
be little commonality of interest.... Although issues of 
coverage under the policy are not actually litigated in 
the third party suit, this does not detract from the force 
of these opposing interests as they operate on the at¬ 
torney selected by the insurer, who has a dual agen¬ 
cy status.” Id- 208 CaLRptr. at 498. 

The Court then states that due to this inherent conflict 
and the duty of the lawyer not to represent conflicting in¬ 
terests the insured must be supplied with independent 
counsel. 

The clear implication of San Diego Navy Federal Credit 
Union vs. Cumis . supra , is that there is no attorney-client 
relationship between the insured's counsel and the insurer 
despite the fact that the insurer is paying for the inde¬ 
pendent counsel. This is consistent with established prin¬ 
ciples. In fact, the insured’s counsel owes an obligation of 
absolute loyalty to his client despite the payment of fees 
by the insurer. ABA Model Rules of Professional Conduct, 
Rule 1.8(f) states: 

(f) A lawyer shall not accept compensation for repre¬ 
senting a client from one other than the client unless: 

(1) the client consents after consultation; 

(2) there is no interference with the lawyer’s inde¬ 
pendence of professional judgment or with the client- 
lawyer relationship; and 

(3) information relating to representation of a client is 
protected as required by Rule 1.6. 

That standard has been adopted in California in State 
Bar Committee on Professional Responsibility and Con¬ 
duct, Opinion No. 1975-35 in which it was determined that 
a criminal defense lawyer could not represent a defendant 
whose fees were being paid for by another if there were 
conditions on those fees which limited the lawyers ability 
to fully represent his client. It is therefore clearthat the mere 
payment of fees is not sufficient to establish an attorney 
client relationship. 

In the present case the insured is merely paying for in¬ 
dependent representation of the insured. No attorney 
client relationship is thus created. Moreover, Cumis holds 
that such an attorney client relationship is impossible. 
Therefore, not only may the inquiring law firm represent 
the insured despite the conflict, it must vigilantly protect 
against any influence occurring due to the payment of the 
fees. 
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sional Conduct, ... (c) engage in conduct involving 
dishonesty, fraud, deceit or misrepresentation ... .* Flute 
8.3 addresses reporting professional misconduct. It 
provides, in part: 

‘(a) A lawyer having knowledge that another lawyer 
has committed a violation of the Rules of Professional 
Conduct (hat raises a substantial question as to that 
lawyer’s honesty, trustworthiness or fitness as a 
lawyer in other respects, shall inform the appropriate 
professional authority." 

The Comment to Rule 8.3* notes that selMegUtation of 
the legal profession requires that members of the profes¬ 
sion initiate a disciplinary investigation when they know of 
an ethical violation since an apparently isolated violation 
may indicate a pattern of misconduct that only a discipli¬ 
nary investigation can uncover, and that reporting is espe¬ 
cially important where the victim is unlikely to discover the 
offense. However, the Comment explains that the Model 
Rule is tempered by practical considerations: 

"If a lawyer were obligated to report every violation of 
the Rules, the failure to report any violation would it¬ 
self be a professional offense. Such a requirement ex¬ 
isted in many jurisdictions but proved to be 
unenforceable. This Rule limits the reporting obliga¬ 
tion to those offenses that a seif-regulating profession 
must vigorously endeavor to prevent. A measure of 
judgment is, therefore, required in complying with the 
provisions of this Rule. The term 'substantial' refers to 
the seriousness of the possible offense and not the 
quantum of evidence of which the lawyer is aware." 

it is the view of this Committee that the underlying ra¬ 
tionale of Model Rule 8.3 is sound, and is consistent with 
the public policy of this State in encouraging self-regula¬ 
tion of the legal profession. Likewise, while the Committee 
agrees with the reasoning expressed in its earlier Opinion 
No. 355, that reporting unethical conduct is consistent with 
an attorney's ethical obligations, we disagree with the con¬ 
clusion that the California Rules impose an ethical duty to 
disclose. 

There is no California Rule of Professional Conduct 
presently requiring an attorney to report what he or she 
believes to be unethical conduct, under risk that failure to 
report might itself lead to disciplinary action. The Commit¬ 
tee believes that it would be inappropriate to find such a 
duty in the absence of any express requirement in the 
Rules of Professional Conduct. Accordingly, it is the view 
of the Committee that while there is no ethical duty to 
report what a lawyer believes to be unprivileged, unethical 
conduct on the part of another lawyer, an attorney can and 
should consider the seriousness of the offense and its 
potential impact upon the public and the profession, and 
may, consistent with the ethical obligations of the Calfor- 
nia Rules of Professional Responsibility, report such con¬ 
duct to the appropriate disciplinary authorities for 
consideration. 

* The Comments to the Model Rules were adopted by the House 
of Delegates of the ABA along with the Model Rules. The Com¬ 
ments do not add obRgattons to the rules but provide guidance 
for practicing In compliance with the Rules. See Preamble: A 
Lawyer's Responsibilities, ABA Model Rules of Professional 
Conduct. 


Opinion No. 441 (January 26,1987) 

ATTORNEY-CUENT: AUTHORITY OP ATTORNEY TO 

SETTLE LITIGATION. Attorney who cannot locate 

his client may not settle lawsuit filed on client’s be- 

hatf, and should seek permission to withdrew. 

AUTHORiTlES CfTED: 

Rule 2-111 

Bodisco v. State Bar. 58 Cal.2d 495 (1962) 

Sampson v. State Bar. 12 Cal3d 70 H9741 

A personal injury attorney represents a client with 
respect to an automobile accident on a contingency fee 
arrangement. After the filing of the lawsuit and the taking 
of deposition, the client disappeared, and has not been 
heard from in three years. Ail efforts, including the hiring 
of a private investigator, have tailed in making contact with 
him. The defendant has elected arbitration, which wil be 
scheduled shortly. The defendant has not been informed 
that the plaintiff cannot be’iocaled. 

In addition, the attorney has obtained payment of 
$2,000 through the Med-Pay provision of his client's 
automobile insurance policy, which is made out to the 
client. The medical bills amount to $2,918. Under the 
retainer agreement, the attorney has no authority to sign 
and negotiate the check on behalf of the client. 

The attorney asks advice as to how he may proceed in 
negotiating a settlement and whether he may deposit the 
Med-Pay check to pay in part the physician who performed 
the services. 

An attorney may not settle litigation without obtaining 
the client's consent to the terms of the settlement. 
Sampson v. Stale Bar . 12 Cal.3d 70,82 (1974); Bodisco v. 
State Bar . 58 Cal.2d 495, 497 (1962). Because the client 
has disappeared and cannot be located, the case may not 
be settled. 

The disappearance of the client and the impossibility of 
locating him makes it impossible for the attorney to con¬ 
tinue to represent him. in consequence, he should make 
a motion to the court to be relieved as counsel of record. 
Such withdrawal is authorized by Rule 2-111(C)(1)(d), which 
authorizes the withdrawal of an attorney where his client 
"renders it unreasonably difficult for the member of the 
State Bar to cany out his employment effectively ....* The 
disappearance of the client, and his consequent un¬ 
availability to assist in the litigation or to approve-a 
proposed settlement, render the continued prosecution of 
the case unreasonably difficult, if not impossible. The mo¬ 
tion to withdraw will inform the defendant that the plaintiff 
cannot be located. 

it appears that under the retainer agreement the attor¬ 
ney has no power to do anything with a $2,000 check ex¬ 
cept to return it to the insurer. Because the check was 
issued for the benefit of the physician who rendered the 
services, the Committee believes that it would be proper 
for the attorney to contact the physician and to give the 
physician a period of time such as thirty days to take ac¬ 
tion before returning the check to the insurer. 
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Opinion No. 442 

PLAINTIFF’S EX PARTE COMMUNICATIONS WITH 
DEFENDANT INSURED’S INSURANCE COMPANY. 
It Is improper for the attorney representing a plain¬ 
tiff/claimant to communicate directly with the 
defendant’s Insurer about a sub|ect of controversy 
after the insurer has retained defense counsel 
without the express consent of such counsel. 

AUTHORITIES CONSTRUED: 

California Rules of Professional Conduct: Rule 7-103; 
Abeles v. State Bar , 9 Cal.3d 603,108 CaLRptr. 359,510 
P.2d 719 (1973); 

Glacier General Assurance Co. v. Superior Court , 95 
Cal.App.3d 836,157 Cal.Rptr. 435 (1979); 

LA.C.BA Formal Opinions 220, 344, 350; 
Connecticut Bar Ass’n. Informal Opinion 84-12 (1984); 
Illinois State Bar Ass’n. Committee on Professional 
Ethics Opinion 163 (1957); 

Kentucky Bar Ass’n Ethics Committee Opinion E-95 
(1974); 

American Bar Association Model Rule of Professional 
Conduct 4.2; 

American Bar Association, Informal Opinion 570 (1962). 

DISCUSSION 

The Committee’s opinion is requested as to whether an 
attorney representing a plaintiff/claimant may communi¬ 
cate directly with the insurance company that is providing 
a defense and coverage to an insured defendant under 
any of the following circumstances: 

(a) To discuss settlement and/or the insurer’s failure to 
negotiate a settlement in good faith, without first contact¬ 
ing the attorney retained by the insurer to provide a 
defense; 

(b) To discuss settlement and/or the insurer’s failure to 
negotiate a settlement in good faith under circumstances 
where defense counsel has knowledge of the prior com¬ 
munications and has acquiesced to those communica¬ 
tions in the past; 

(c) To discuss settlement and/or the insurer’s failure to 
negotiate a settlement in good faith after being instructed 
by the defense counsel not to communicate with the in¬ 
surer; 

(d) To discuss the insured’s potential liability for bad 
faith under circumstances where it appears that the 
defense counsel’s conduct may be the cause of such 
liability. 

California Rule of Professional Conduct 7-103 states in 
pertinent part: 

A member of the State Bar shall not communicate 
directly or indirectly with a party whom he knows to 
be represented by counsel upon a subject of con¬ 
troversy, without the express consent of such coun¬ 
sel. 

If the insurance company which has retained defense 
counsel is a “party” and is “represented” by defense coun¬ 
sel within the meaning of Rule 7-103, plaintiffs counsel is 
prohibited from contacting the insurer directly absent the 
consent of such retained defense counsel. Both American 
Bar Association Informal Opinion 570 (1962) and Kentucky 
Bar Association Ethics Committee Opinion E-905 (1974) 
have specifically stated that it is improper to send demand 


letters directly to an insurer after retention of defense coun¬ 
sel unless the retained defense counsel consents to such 
direct contact. This committee agrees with the result for 
the reasons stated below. 

Under prevailing California authorities, it is clear that 
retained defense counsel represents both the insured and 
the insurer. See, e.g. Lysick v. Walcom , 258 Cal.App.2d 
136, 65 Cal.Rptr. 406 (1968); Glacier General Assurance 
Co. v. Superior Court , 95 Cal.App.3d 836, 157 CaLRptr. 
435 (1979). The court in Lysick , specifically stated that 
defense counsel retained by an insurer “represents two 
clients, the insured and insurer.” 258 CaJ.App.2d at 146. 
Similarly, the court in Glacier General held that an insured 
could invoke the dual representation exception to the at¬ 
torney-client privilege contained in Evidence Code Section 
962 to discover communications from retained defense 
counsel to the insurer which had not previously been 
revealed to the insured. It is, therefore, clear that the in¬ 
surance company is “represented” by the retained 
defense counsel within the meaning of Rule 7-103. 

The next question is whether or not the insurer is a 
“party” within the meaning of Rule 7-103 when an insurer 
is not a named defendant in a legal action. The purpose 
of Rule 7-103 is to permit an attorney to function in his 
proper role and to prevent an attorney representing an op¬ 
posing interest from impeding his performance. Abeles v. 
State Bar . 9 Cal.3d 603, 609,108 CaLRptr. 350, 510 P.2d 
719 (1973). This rationale applies whether a person is a 
named party in a formal legal action or simply engaged in 
business negotiations which do not involve adversarial 
proceedings. 

The American Bar Association Model Rule of Profes¬ 
sional Conduct 4.2, analogous to rule 7-103, specifically 
states that: “This rule also covers any person, whether or 
not a party to a formal proceeding, who is represented by 
counsel concerning the matter in question.” Similarly, the 
professional ethics committees of the Illinois and Connec¬ 
ticut bar associations have rendered opinions prohibiting 
attorneys from directly contacting a person on the oppos¬ 
ing side of a business deal without the consent of the at¬ 
torney representing such person in the negotiations. 
Illinois State Bar Association, Committee on Professional 
Ethics Opinion 163 (1957); Connecticut Bar Association In¬ 
formal Opinion 84-12 (1984). It is, therefore, also clear that 
an insurer should be considered a “party” within the mean¬ 
ing of Rule 7-103 even though the insurer is not a named 
defendant. 

Arguably, one of the policies underlying Rule 7-103, the 
protection of less sophisticated parties, is not a factor in 
the present inquiry. An insurer is generally sophisticated 
in litigation and oftentimes negotiates directly with a plain¬ 
tiff/claimant’s attorney before retaining defense counsel. 
An insurer’s sophistication does not, however, create an 
exception to Rule 7-103 once defense counsel is retained. 
For instance, this committee is aware of no exception to 
Rule 7-103 which would allow a plaintiffs attorney in a legal 
malpractice action to contact an attorney defendant direct¬ 
ly without consent of the attorney defendant’s counsel. 
Thus, sophistication itself does not create an exception to 
Rule 7-103. 

Finally, the purpose for which an attorney might attempt 
to contact an opposing party directly without consent of 
the opposing party's counsel does not create an excep¬ 
tion to Rule 7-103. As previously stated by this committee: 
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Stating the case as strongly in favor of direct negotia¬ 
tion as we can, but assuming such statement only for 
purpose of argument, it is the position of this Commit¬ 
tee that even if defense counsel were acting in such 
a manner as to violate his legal duties to the defen¬ 
dant, the inquiring attorney should not use that as a 
basis for negotiating directly with a party whom the in¬ 
quiring attorney knows to be represented (however 
inartfully or improperly) by an attorney. 

L.A.C.B.A. Opinion 350. Similarly, the California 
Supreme Court has stated that former Rule 12, upon which 
Rule 7-103 is based, “shields the opposing party not only 
from an attorney's approaches which are intentionally im¬ 
proper, but, in addition, from approaches which are well 
intended but misguided.* Abeles v. State Bar. 9 Cal.3d 
603,108 CaLRptr. 359,510 P.2d 719 (1973). Thus, the pur¬ 
ported purpose of informing an insurer that retained 
defense counsel may be subjecting the insurer to liability 
for bad faith is not a justification for making a contact in 
violation of Rule 7-103. 

Based upon the foregoing, plaintiffs counsel must ob¬ 
tain the consent of retained defense counsel before con¬ 
tacting a defendant's insurer directly. There can, therefore, 
be no question about acquiescence in prior contacts made 
without consent of retained defense counsel. Such con¬ 
tacts should not have been made in the first place, and any 
future contacts should be made only after express consent 
of retained defense counsel. 
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purpose of argument, it is the position of this Commit¬ 
tee that even if defense counsel were acting in such 
a manner as to violate his legal duties to the defen¬ 
dant, the inquiring attorney should not use that as a 
basis for negotiating directly with a party whom the in¬ 
quiring attorney knows to be represented (however 
inartfully or improperly) by an attorney. 

LAC.BA Opinion 350. Similarly, the California 
Supreme Court has stated that former Rule 12, upon which 
Rule 7-103 is based, “shields the opposing party not only 
from an attorney’s approaches which are intentionally im¬ 
proper, but, in addition, from approaches which are well 
intended but misguided.” Abates v. State Bar , 9 Cal.3d 
603,108 CaLRptr. 359, 510 P.2d 719 (1973). Thus, the pur¬ 
ported purpose of informing an insurer that retained 
defense counsel may be subjecting the insurer to liability 
for bad faith is not a justification for making a contact in 
violation of Rule 7-103. 

Based upon the foregoing, plaintiffs counsel must ob¬ 
tain the consent of retained defense counsel before con¬ 
tacting a defendant’s insurer directly. There can, therefore, 
be no question about acquiescence in prior contacts made 
without consent of retained defense counsel. Such con¬ 
tacts should not have been made in the first place, and any 
future contacts should be made only after express consent 
of retained defense counsel. 


Opinion No. 443 

FINANCIAL ARRANGEMENTS WITH NON-LAWYERS: 
COMPENSATION PAID TO LAWYER BY DOCTOR 
FOR REFERRING CLIENTS FOR MEDICAL SER- 
VICES. An attorney may not accept compensation 
for referring a client to a doctor who provides the 
client with medical services. 

AUTHORITIES CITED: 

California Rules of Professional Conduct, Rule 1-100; 
California Rules of Professional Conduct, Rule 3-102(B); 
Linnick v. State Bar , 62 Cal.2d 17,41 Cai.Rptr. 1, 396 
P.2d 33 (1964); 

Business and Professions Code Section 6068(a); 
Business and Professions Code Section 6106; 

Health and Safety Code Section 445; 

L.A.C.B.A. Formal Opinion 401. 

DISCUSSION 

The Committee has been asked to render an opinion 
concerning the following facts: Attorney A is a member of 
a referral service and pays a monthly fee for collective ad¬ 
vertising. A refers cases to Doctor D on a regular basis. D 
pays A a monthly fee either directly or by reimbursing A's 
expenses in order to help promote attorney's practice 
and/or in exchange for A referring an unspecified number 
of cases each month to D. D has offered to pay A’s month¬ 
ly referral service fee. 

The question presented to the committee is whether A 
may accept payment from D in the form of reimbursement 
for, or direct payment of, A’s referral service fees. 


It is the opinion of the committee that A may not accept 
such a payment from D. Accepting such a payment 
creates an unacceptable conflict of interest between A and 
Ate clients and may constitute a criminal misdemeanor. 
The fact that D may make such a payment for Ate benefit, 
rather than directly to A, does not change the result. 

Rule 3-102(B) of the California Rules of Professional 
Conduct provides that an attorney shall not compensate 
another person for referring clients to the attorney. The 
situation described by the inquiry now before the commit¬ 
tee is the obverse of that prohibited by Rule 3-102(B) and 
presents the potential of an even more direct ethical con¬ 
flict. 

The rationale of Rule 3-102(B) is that a person to whom 
a referral fee is paid “may not keep the best interests of the 
clients paramount when he profits from his referral. He is 
likely to refer claimants, not to the most competent attor¬ 
ney, but to the one who is compensating him.” Linnick v. 
State Bar , 62 Cal.2d 17, 21, 41 CaLRptr. 1, 396 P.2d 33 
(1964). The attorney who accepts compensation for refer¬ 
ring cases to a doctor faces the same conflict of interest 
which Rule 3-102(B) is intended to prevent. 

An attorney owes a fiduciary duty to his clients which 
requires him to avoid any conflict of interest. Though the 
factual situation described in the inquiry now before the 
committee is not specifically prohibited by any California 
rule of professional conduct, Rule 1-100 provides that “the 
prohibition of certain conduct in these rules is not to be in¬ 
terpreted as an approval of conduct not specifically men¬ 
tioned.” In view of the direct conflict of interest between A 
and his clients which is created by accepting payments 
from D, the committee disapproves the acceptance of 
such payments. 

Additionally, Health and Safety Code Section 445 
makes it a misdemeanor for any person to refer patients 
to a physician for profit. Section 445 further provides that 
“the imposition of a fee or charge for any such referral or 
recommendation creates a presumption that the referral 
or recommendation is for profit.” Business and Profes¬ 
sions Code Section 6068(a) imposes the duty on every at¬ 
torney to support the laws of this state. Moreover, the 
commission of a misdemeanor involving moral turpitude 
may be the basis for formal disciplinary action. Business 
and Professions Code Section 6106. It is, therefore, the 
committee’s opinion that A should immediately suspend 
any activity which may violate Health and Safety Code Sec¬ 
tion 445. 

Finally, it is the committee’s opinion that payments 
made by D on A’s behalf are the equivalent of payments 
made directly to A. L.A.C.B.A. Formal Opinion 401 ad¬ 
dressed the question of whether or not the rendition of 
legal services at a reduced rate to an organization which 
refers members to an attorney constituted a prohibited 
referral fee. The committee’s opinion was that such a dis¬ 
count did constitute a prohibited referral fee though no 
direct payment was made. The same rationale applies to 
the inquiry now before the committee. Whether the pay¬ 
ment is made on A’s behalf or directly to A, A profits from 
his referrals to D. Such a profit creates a prohibited con¬ 
flict of interest and may violate Health and Safety Code 
Section 445. 
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The committee has been asked to render an opinion 
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directly or by reimbursing A's expenses in order to 
help promote attorney's practice and/or in exchange for 
A referring an unspecified number of cases each month 
to D. D has offered to pay A's monthly referral 
service fee. 

The question presented to the committee is whether 
A may accept payment from D in the form of 
reimbursement for, or direct payment of, A's referral 
service fees. 
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It is the opinion of the committee that A may not 
accept such a payment from D. Accepting such a payment 
creates an unacceptable conflict of interest between A 
and A's clients and may constitute a criminal 
misdemeanor. The fact that D may make such a payment 
for A’s benefit, rather than directly to A, does not 
change the result. 

Rule 3-102(B) of the California Rules of 
Professional Conduct provides that an attorney shall 
not compensate another person for referring clients to 
the attorney. The situation described by the inquiry 
now before the committee is the obverse of that 
prohibited by Rule 3-102(B) and presents the potential 
of an even more direct ethical conflict. 

The rationale of Rule 3-102(B) is that a person to 
whom a referral fee is paid "may not keep the best 
interests of the clients paramount when he profits from 
his referral. He is likely to refer claimants, not to 
the most competent attorney, but to the one who is 
compensating him." Linnick v. State Bar . 62 Cal. 2d 
17, 21, 41 Cal. Rptr. 1, 396 P. 2d 33 (1964). The 
attorney who accepts compensation for referring cases 
to a doctor faces the same conflict of interest which 
Rule 3-102(B) is intended to prevent. 

An attorney owes a fiduciary duty to his clients 
which requires him to avoid any conflict of interest. 
Though the factual situation described in the inquiry 
now before the committee is not specifically prohibited 
by any California rule of professional conduct. Rule 1- 
100 provides that "the prohibition of certain conduct 
in these rules is not to be interpreted as an approval 
of conduct not specifically mentioned." In view of the 
direct conflict of interest between A and his clients 
which is created by accepting payments from D, the 
committee disapproves the acceptance of such payments. 

Additionally, Health and Safety Code Section 445 
makes it a misdemeanor for any person to refer patients 
to a physician for profit. Section 445 further 
provides that "the imposition of a fee or charge for 
any such referral or recommendation creates a 
presumption that the referral or recommendation is for 
profit." Business and Professions Code Section 6068(a) 
imposes the duty on every attorney to support the laws 
of this state. Moreover, the commission of a 
misdemeanor involving moral turpitude may be the basis 
for formal disciplinary action. Business and 
Professions Code Section 6106. It is, therefore, the 
committee’s opinion that A should immediately suspend 


-2- 



any activity which may violate Health and Safety Code 
Section 445, 

Finally, it is the committee’s opinion that 
payments made by D on A's behalf are the equivalent of 
payments made directly to A. L.A.C.B.A. Formal 
Opinion 401 addressed the question of whether or not 
the rendition of legal services at a reduced rate to an 
organization which refers members to an attorney 
constituted a prohibited referral fee. The committee's 
opinion was that such a discount did constitute a 
prohibited referral fee though no direct payment was 
made. The same rationale applies to the inquiry now 
before the committee. Whether the payment is made on 
A's behalf or directly to A, A profits from his 
referrals to D. Such a profit creates a prohibited 
conflict of interest and may violate Health and Safety 
Code Section 445. 
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Opinion No. 444 (June 9,1987) 

LEGAL SERVICE ORGANIZATIONS INCLUDING NON¬ 
LAWYER SHAREHOLDERS: SHARING OF LEGAL 
FEES-PARTNERSHIP WITH PERSON NOT 
□CENSED TO PRACTICE LAW. An arrangement 
whereby a member of the bar participates in an in¬ 
corporated entity that Includes non-lawyer 
shareholders which is designed to render legal ser¬ 
vices and to pay the non-lawyer shareholders a 
return on their investment In the corporation through 
profits from the practice of law Is not a bona fide 
legal service organisation under Rule 2~102(A) and 
violates Rules 3-102 and Rule 3-103. 

AUTHORITIES CONSTRUED: 

Brotherhood of Railroad Trainmen v. Virginia State Bar 
377 U.S. 1, 84 S.Ct. 1113 (1964); 

Hildebrand v. State Bar of California , 36 Cal.2d 504, 225 
P.2d 508 (1950); 

N.A.A.C.P. v- Button . 371 U.S. 415, 83 S.Ct. 328 (1963); 
Utz v. State Bar of California . 21 Cal.2d 100,108, 130 
P.2d 377 (1942); 

United Mine Workers v. Illinois State Bar , 389 U.S. 217, 
88 S.Ct. 353 (1967); 

Williams, Mires & Leech v. State Bar of California . 

6 Cal.App.3d 565, 86 Cal.Rptr. 367 (1970); 

California Rule of Professional Conduct 2-102(A); 
California Rule of Professional Conduct 3-102; 
California Rule of Professional Conduct 3-103; 

Los Angeles County Bar Association Opinion No. 372; 
Los Angeles County Bar Association Opinion No. 359; 
Los Angeles County Bar Association Opinion No. 335; 
Los Angeles County Bar Association Opinion No. 327; 
Los Angeles County Bar Association Opinion No. 166. 

DISCUSSION 

The question presented in this Opinion is whether an 
attorney may, with ethical propriety, accept employment 
as a lawyer, and render legal services to the public 
through, a purported legal service organization incor¬ 
porated under general California corporation law which 
has non-lawyer shareholders and officers. The corporation 
plans to use the legal fees generated by the rendition of 
legal services to the public to defray the expenses of the 
corporation and to provide a return on investment to the 
non-lawyer shareholders of the corporation out of remain¬ 
ing profits. The Committee is of the view that such an ar¬ 
rangement would not constitute a "bona fide” legal service 
organization under Rule 2-102(A) of the California Rules of 
Professional Conduct and would violate Rules 3-102 and 
3-103 of the California Rules of Professional Conduct. A 
member of the State Bar could not ethically be employed 
by such an entity. 

Rule 2-102(A) of the California Rules of Professional 
Conduct provides that the participation of a member of the 
bar in a bona fide organization that furnishes, recom¬ 
mends, or pays for legal services, is not, of itself, a viola¬ 
tion of the rules. However, Rule 2-102(A) requires that the 
legal service organization be “bona fide.” A legal service 
organization is not “bona fide” for purposes of Rule 2- 
102(A) if it (1) "allows any third person, organization or 
group to interfere with or control the performance of the 
member’s duties to his or her clients”; (2) "allows un¬ 
licensed persons to practice law”; or (3) "allows any third 


person, organization or group to receive directly or in¬ 
directly any part of the consideration paid to the member 
of the State Bar” except as otherwise permitted by the 
Rules of Professional Conduct. 

The arrangement described above appears to violate 
all three standards for determining whether a legal service 
organization is bona fide. For the same reasons that the 
entity would not qualify as a bona fide legal service or¬ 
ganization under Rule 2-102(A), the Committee is of the 
view that a lawyer would violate the Rules of Professional 
Conduct by accepting employment from such an entity. 

First, the proposed arrangement raises the possibility 
that control over the rendering of legal services will be 
placed in the hands of non-lawyers whose primary inter¬ 
est is profits rather than the provision of competent legal 
services. Such arrangements have been condemned on 
numerous grounds in this state. See exj., Utz v. State Bar 
of California , 21 Cal.2d 100,108,130 P.2d 377 (1942). 

In other, yet similar situations, we have found arrange¬ 
ments which inject an element of non-lawyer control into 
the relationship between lawyer and client to violate ap- 
* plicable ethical principles. Thus, in Los Angeles County 
Bar Association Opinion No. 327 (July 27,1972), the Com¬ 
mittee stated that a lawyer should not accept employment 
by a legal research company owned by law persons for 
the purpose of rendering legal services to its clients. In Los 
Angeles County Bar Association Opinion No. 359 (July 21, 
1976), the Committee reached the same conclusion in the 
context of a lawyer wishing to render professional services 
through a personnel leasing company. See also Hil¬ 
debrand v. State Bar of California , 36 Cal.2d 504,225 P.2d 
508 (1950) (holding, under fonner Rules, that lawyer may 
not accept employment from any association that for com¬ 
pensation controls or influences such employment); Los 
Angeles County Bar Association Opinion No. 335 (April 19, 
1973) (arrangement under which a lawyer and doctor 
proposed to form a corporation for the purpose of aiding 
other attorneys in their prosecution of malpractice litiga¬ 
tion was unethical). 

Here, the lawyer is accountable to the corporation and 
its non-lawyer shareholders and officers for the profitability 
of the legal services perfonned for the lawyer s clients. The 
shareholders have invested in the corporation with the ex¬ 
pectation that they will receive a return on their investment 
out of the profits generated by the lawyer’s performance 
of legal services. Such expectations could very well lead 
to conflicts between the corporation, the lawyer and the 
clients. In our view, Rule 2-102(A) would prohibit such an 
arrangement because of the likelihood thatthe interests of 
the corporation and its shareholders would interfere with 
or control the performance of the lawyer’s duties to his or 
her clients. 

Second, the proposed arrangement may violate the re¬ 
quirement of Rule 2-102(A) that the legal service organiza¬ 
tion not permit unlicensed persons to practice law. The 
Committee does not determine questions of law, and what 
constitutes the practice of law is a legal question. See Los 
Angeles County Bar Association Opinion No. 166. The in¬ 
quiry assumes, however, that the practice of law is con¬ 
ducted through a non-lawyer corporation with non-lawyer 
shareholders as financial beneficiaries of the lawyer’s 
employment. Assuming, without deciding, that the cor¬ 
poration (and, perhaps, its officers and shareholders) 
would be engaged in the practice of law, such an arrange- 
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ment would not be bona fide under Rule 2*102(A). 
Moreover, the lawyer involved would improperly be aiding 
the unlicensed practice of law in violation of Rule 3-103 of 
the Rules of Professional Conduct. See Opinion No. 372 
(February 21, 1978) (the prohibition of Rule 3-103 
presumably applies to business arrangements other than 
partnerships). 

Finally, the proposed arrangement is also in conflict 
with the requirement of Rule 2-102(A) that the legal service 
organization not engage in fee-splitting with non-lawyers. 
Rule 2-102(A) permits the sharing of legal fees only as 
otherwise permitted by the Rules of Professional Conduct. 
Rule 3-102 of the Rules of Professional Conduct prohibits 
the sharing, directly or indirectly, of legal fees with a per¬ 
son not licensed to practice law except in limited situa¬ 
tions. None of the exceptions to Rule 3-102 is applicable 
to this situation. 

This Committee has previously expressed concern with 
fee-splitting arrangements that increase the cost of legal 
services to the public. See , e.g. , Los Angeles County Bar 
Association Opinion No. 372 (February 21,1978); Los An¬ 
geles County Bar Association Opinion No. 359 (March 11, 
1976); Los Angeles County Bar Association Opinion No. 
327 (July 27,1972). The present arrangement may require 
the lawyer to increase his or her fees in order to generate 
a return on investment deemed acceptable by the non¬ 
lawyer shareholders of the corporation. Thus, the indirect 
splitting of legal fees, accomplished through the payment 
to non-lawyer shareholders of corporate dividends derived 
from legal services, could violate Rule 3-102 and disqualify 
the proposed arrangement as a legal service organization 
under Rule 2-102(A). 

In reaching its conclusion, this Committee is not sug¬ 
gesting that any other group legal service organizations, 
legal aid associations or lawyer referral programs do not 
meet the requirements of Rule 2-102(A) or violate the 
relevant Rules of Professional Conduct. To the contrary, 
various types of group legal service and referral organiza¬ 
tions have been encouraged by this Committee and the 
courts, particularly where the organization seeks fulfillment 
of public and professional objectives, does not seek an in¬ 
dividual profit, and has a legitimate, non-profit interest in 
making legal services more readily available to the public * 
In our view, however, the arrangement under considera¬ 
tion here is strictly for profit, and the potential harms flow¬ 
ing from law interference with the attorney-client 
relationship, fee splitting, and the unauthorized practice of 
law, are not outweighed in this case by the compelling and 
countervailing public policy considerations favoring other 
forms of legal service organizations. 


* See, NAA .C .P- v. Biffio n . 37i u.s, 415, 83 s.ct. 328 
(1963) (upholding the right of lay organizations to refer mem¬ 
bers to selected or recommended attorneys); Brotherhood of 
RaiirQa d Jiamm en . ^ t -YlQioia,State. Bar, 377 u.s. 1, 84 s.Ct. 
1113 (1964) (same); United Mine Workers v. Illinois State Bar 
Assn.. 389 US. 217.88 S.Ct. 353 (1967) (same); Emmons. Wil¬ 
liams.Mires & Leech v. State Bar of California . 6 Cai.App.3d 
565, 86 Cal.Rptr. 367 (1970) (county bar association lawyer 
reference program). 


Opinion No. 445 (September 28,1987) 

ATTORNEYS FEES: SETTLEMENTS RESTRICTING 
THE FUTURE PRACTICE OF LAW-SUPPORT FOR 
THE LAW AND RESPECT FOR THE LEGAL SYSTEM. 
Both the United States and California have “fee shift* 
ing” statutes which provide that the Court may 
award attorney's fees to plaintiffs counsel where 
the plaintiff's action has conferred a significant 
public benefit (E.g., 42 U.S.C. §1988; C.C.P. $1021.5.) 
Frequently, plaintiffs counsel is an attorney with a 
"public Interest” Arm or organization dependent in 
large part on public funding and the receipt of court 
awarded fees. Also, frequently the plaintiff Is in¬ 
digent and the action commenced on his or her be¬ 
half seeks Injunctive relief rather than damages. It 
is not an unusual occurrence for defense counsel in 
these actions to offer a settlement on the condition 
that plaintiffs counsel waive his or her right to court 
awarded fees. Such offers place plaintiffs counsel 
In a difficult dilemma: accepting the offer is clearly 
In the interest of the client and, at least with respect 
to the Issue sub judlce. the public; however, waiver 
of court awarded fees will likely result in no compen¬ 
sation being received in respect of the pending mat¬ 
ter and, if a practice of such waiver demands 
becomes prevalent, the economic viability of future 
public interest litigation is jeopardized. We have 
been asked whether It is ethically permissible for 
defense counsel to condition a settlement proposal 
on plaintiff's counsel's agreement to waive court 
awarded fees. 

AUTHORITIES CONSTRUED: 

Evans v. Jeff D. . _U.S._, 106 S.Ct. 1531 (1986) 

Riverside v. Rivera _U.S._106 S.Ct 2686 (1986) 

Serrano v. Unnih . 32 Cal.3d 621, 639 n.29 (1982) 

42 U.S.C. Section 1988 

California Business and Professions Code §6068(a) 
California Business and Professions Code §6068(b) 
California Business and Professions Code §6068(h) 
California Code of Civil Procedure Section 1021.5 
California Rules of Professional Conduct, Rule 2-109 
Committee on Legal Ethics of the District of Columbia 
Bar Association Opinion No. 147 (1/2/85) 

American Bar Association DR 1-102(A)(5) 

American Bar Association DR 2-106 
American Bar Association DR 2-108(3) 

American Bar Association DR 2-108(B) 

American Bar Association DR 2-110 
American Bar Association DR 1 -182(A)(5) 

American Bar Association DR 5-101 (A) 

American Bar Association EC 7-7 
American Bar Association EC 7-8 
American Bar Association EC 7014 
American Bar Association EC 2-25 
American Bar Association Model Rules of Prof. 
Conduct 8.4(d) 

Georgia State Bar Opinion No. 39 (7-20-84) 

Board of Maine Grievance Commission of the Board 
of Overseers Opinion No. 17 (1-15-81) 

Michigan Bar Association Opinion C-235 (5-85) 

State Bar of New Mexico Advisory Committee 
Opinion 1985-3 
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Opinion No. 445 (September 28,1987) 
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New York City Bar Association on Professional Ethics 
Opinion No. 80-94 (1981) 

New York City Bar Association on Professional Ethics 
Opinion No. 82-80 

Vermont Bar Association Opinion 85-3 (1985) 

DISCUSSION 

We have been asked whether it is ethically permissible 
for defense counsel to condition a settlement proposal on 
plaintiff’s counsel’s agreement to waive court awarded 
fees. It is the opinion of this committee that, in the context 
of civil rights and civil liberties cases it is not ethically per¬ 
missible for defense counsel to condition a settlement 
proposal on plaintiff’s counsel’s agreement to waive all 
right to court awarded fees. We recognize that there is no 
California Rule of Professional Conduct specifically deal¬ 
ing with the issue presented. However Rule 1-100 states: 
“The prohibition of certain conduct in these rules is not to 
be interpreted as an approval of conduct not specifically 
mentioned.” 

Our analysis begins with a review of the relevant 
decisions. In Evans v. Jeff D. , ,_U.S._, 106 S.Ct. 1531 (1986), 
the Supreme Court held that the District Court did not have 
a duty to reject a proposed settlement because the settle¬ 
ment included a waiver of statutorily authorized attorney’s 
fees. The Court acknowledged the dilemma created by 
settlements conditioned upon fee waivers but determined 
that, given the absence of a statutory prohibition on the 
practice and given, in the Court’s view, the overriding 
public policy in favor of settlement, the practice was not 
prohibited. A three justice dissent found that the public 
policy in favor of providing adequate legal representation 
for those wronged by the type of conduct to which fee shift¬ 
ing statutes were addressed was the overriding policy and 
that the practice should be prohibited.* The dissent also 
stressed that the majority did not address the applicability 
of local ethical restrictions on the practice and invited state 
and local bar associations to regulate the practice. 

Numerous state and local bar associations have also 
addressed the issues. In Opinion No. 17 (1-15-81), the 
Grievance Commission of the Board of Overseers of the 
Board of Maine held that in a class action where plaintiff’s 
counsel is statutorily entitled to be compensated by defen¬ 
dant, the “inherent conflict of interest... requires a plaintiff’s 
attorney to abstain from any fee discussion with a defen¬ 
dant until after the underlying case has been at least ten¬ 
tatively resolved.” However, the opinion further states that 
“[i]n no event may plaintiff’s counsel prevent his client from 
settling a case, even though such a settlement may ignore 
the plaintiff’s right to [statutory fees].” The opinion states 
that none of the provisions of the ABA Code of Professional 
Responsibility are directly applicable and relies on 
analogous class action cases which criticize simultaneous 
negotiation of the merits of settlement and of attorneys 
fees for support for its conclusion. 

In Opinion No. 80-94 (1981), the New York City Bar As¬ 
sociation on Professional Ethics addressed the question 
whether it was ethical for defense counsel in actions to 
which fee shifting statutes were applicable to make settle¬ 
ment offers which are contingent upon fee waivers. A 
majority of the Committee concluded that such conduct 
was unethical and grounded its interpretation on the inter¬ 
play of three concepts. The majority felt: 

1. That the purpose of the statutes - to make counsel 


available to those who cannot afford them - reflected 
the overriding policy. This basis of the opinion has 
now been nullified by Jeff D. at least insofar as federal 
litigation is concerned. It is unclear whether California 
would follow Jeff D. . The California Supreme Court 
has stated that “it is not our view that federal authority 
is of more than analogous precedential value in con¬ 
struing §1021.5 ... We envision an independent state 
rule.” Serrano v. Unruh . 32 Cal.3d 621, 639 n.29 
(1982). 

2. That the long-term effect of the practice would 
reduce availability of public interest counsel to in¬ 
digents, which reduction would prejudice a vital 
aspect of the administration of justice and thereby 
give rise to a violation of ABA DR 1-102(A)(5) which 
provides that a lawyer shall not “[e]ngage in conduct 
that is prejudicial to the administration of justice.” 

3. That the practice is analogous to the prohibition of 
ABA DR 2408(B) prohibiting a lawyer from requiring, 
as a condition of settlement, that opposing counsel 
agree not to thereafter represent similarly situated 
plaintiffs and, by analogy, is ethically prohibited. 

In Opinion No. 39 (7-20-84), the Georgia State Bar 
declined to follow the reasoning of New York City Opinions 
80-94 and 82-80 and determined that it is not unethical for 
defense counsel to offer a lump sum settlement which 
could result in a full or partial fee waiver. The opinion stres¬ 
ses the desirability of settlements and the defendant’s 
need to know their total exposure - both for liability and for 
fees. 

In Opinion No. 147 (1/2/85), the Committee on Legal 
Ethics of the District of Columbia Bar Association con¬ 
cluded that a defense attorney in an action in which 
statutory attorney’s fees are provided may not ethically 
condition a settlement offer on a waiver or limitation of fees 
but may ethically offer a single lump-sum settlement. The 
Committee stressed that the purpose of the fee statute is 
to provide counsel for those who could not otherwise af¬ 
ford counsel in order to advance the administration of jus¬ 
tice and concluded that a settlement offer conditioned 
upon a fee waiver would violate DR ABA 102(A)(5) (con¬ 
duct prejudicial to the administration of justice). The Com¬ 
mittee also noted that defense counsel in the subject 
situations are usually government counsel, who have a 
duty to deal fairly (ABA EC 7014). Further, the Committee 
found support in ABA EC 2-25 (lawyers should support ef¬ 
forts to make counsel available to those who cannot afford 
it) and, by analogy, ABA DR 2-108(3) (avoiding settlement 
agreements which restrict the right to practice law). 

In Opinion C-235 (5-85), the Michigan Bar Association 
reviewed the applicable court and ethics opinions and 
concluded that they provided uncertain guidance on the 
issue whether in a case to which a fee shifting statute was 
applicable a plaintiff’s lawyer may simultaneously 
negotiate a settlement on the merits and a resolution of 
attorney’s fees. Declining to base its opinion on public 
policy or statutory interpretation because it felt that it was 
incompetent to do so, the Committee grounded its con¬ 
clusion that such conduct was permissible on the fun¬ 
damental ethical principle that the lawyer’s duty is to the 
client, not to the “public interest.” With that guiding prin¬ 
ciple in mind the Committee suggested that a lawyer could 
engage in simultaneous negotiation if he or she complied 
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with ABA DR 5-101 (A) (disclosure of potential conflict and 
receipt of client consent), and ABA EC 7-7 and ABA EC 7- 
8 (informing client of settlement offers and all relevant con¬ 
siderations relating thereto). The Committee also 
suggested that counsel should seek assistance and/or 
protection from the court and, where “actual conflict” is un¬ 
avoidable, withdraw pursuant to ABA DR 2-110. Finally, the 
Committee opined that adequate disclosure to the client 
of the potential conflict of interest “must start with the 
retainer agreement” wherein counsel should specify how 
the issue of awardable fees will be handled as between 
lawyer and client and as between client and the opposing 
party. 

In Opinion 1985-3, the State Bar of New Mexico Ad¬ 
visory Committee concluded that because its facts in¬ 
volved an attorney in private practice (as opposed to 
“public interest” practice) and the relief sought was limited 
to damages, it was not unethical for defendants counsel 
to offer or plaintiff's counsel to accept (with his or her 
client’s approval) a lump sum settlement provided coun¬ 
sel did not violate ABA DR 2-106 (excessive fees). 

In Opinion 85-3 (1985), the Vermont Bar Association 
opined that it would be ethical for a plaintiff’s attorney who 
has entered into a settlement agreement which provided, 
inter alia , for a waiver of statutory fees to breach the agree¬ 
ment and seek court awarded fees. The reasoning of the 
opinion is that because it “would seem reasonable to con¬ 
clude that it would be inappropriate to allow the function 
of [fee shifting statutes] to be negated through settlement 
negotiations,” and because a court would have to approve 
the breach and the fee, the conduct is ethical. 

While these decisions seem somewhat disparate, there 
are certain consistent positions. All focus specifically on 
fee shifting statutes in the area of civil rights and civil liber¬ 
ties. Additionally, virtually all that consider the question bar 
as unethical a settlement demand which includes a com¬ 
plete waiver of attorney’s fees. We believe that these two 
consistent positions adhered to by the bars of our sister 
states and local jurisdictions reflect the ethical norms of 
California as well. It is our opinion, therefore, that it is also 
unethical in California in civil rights and civil liberties cases 
for a defense counsel to condition a settlement demand 
upon a complete waiver of plaintiff’s right to any court 
awarded fees. 

California Business and Professions Code §§6068(a) 
and (b) require California attorneys to support the law and 
respect the legal system. Additionally, Business and 
Professions Code §6068(h) provides that it is the duty of 
an attorney “never to reject, for any consideration personal 
to himself or herself, the cause of the defenseless or op¬ 
pressed.” We believe that these provisions are analogous 
to former ABA DR 1-102(A)(5), now ABA Model Rules of 
Prof. Conduct 8.4(d), and taken together require an attor¬ 
ney to refrain from conduct prejudicial to the administra¬ 
tion of justice. 

Additionally, we believe that offers of settlement by 
defense counsel in civil rights and civil liberties cases 
which are conditioned upon a complete waiver of the 
plaintiffs right to attorney’s fees seriously undermine those 
ethical principles. As stated by the District of Columbia Bar, 
Committee on Legal Ethics, Opinion No. 147: 

“Authorization of fee awards under such statutes is 

critical to the administration of justice; indeed, it ap¬ 


pears critical to the perception of justice and its ac¬ 
cessibility to all members of society. In the civil rights 
and civil liberties areas, the statutory fee award is a 
concrete recognition that the protections of minorities 
against invidious discrimination or abuse by arbitrary 
governmental action are often meaningless unless 
counsel can be secured to assist in the enforcement 
of those rights, and that, typically, victims of such con¬ 
duct are unable to afford counsel. Offers of settlement 
that are conditioned on plaintiffs counsel waiving 
such statutory fees could seriously undermine the ef¬ 
fectiveness of these provisions as a device for making 
counsel available to persons having claims under 
these statutes.” 

Id. at A36. 

California has, in Business and Professions Code Sec¬ 
tion 6068(h), explicitly recognized the duty of each attor¬ 
ney to participate in maintaining some minimal level of 
access for the disadvantaged and oppressed. It would be 
incongruous if that promise of access, supported by the 
policies of the civil rights’ attorneys’ fee statutes, was per¬ 
mitted to be rendered ineffectual through such practices 
as defendants routinely requiring the waiver of all rights to 
attorneys fees. Should defense counsel be permitted to 
condition settlement offers in this manner, the effect would 
certainly be to drastically curtail that access by making it 
economically impossible for plaintiff’s attorneys to con¬ 
tinue their practice. As stated by Justice Brennan in his dis¬ 
sent in Evans , supra : 

“And, of course, once fee waivers are permitted defen¬ 
dants will seek them as a matter of course, since this 
is a logical way to minimize liability. Indeed, defense 
counsel would be remiss not to demand that the plain¬ 
tiff waive statutory attorneys fees. A lawyer who 
proposes to have his client pay more than is neces¬ 
sary to end litigation has failed to fulfill his fundamen¬ 
tal duty zealously to represent the best interests of his 
client. Because waiver of fees does not affect the 
plaintiff, a settlement offer is not made less attractive 
to the plaintiff if it includes a demand that statutory 
fees be waived. Thus, in the future, we must expect 
settlement offers routinely to contain demands for 
waivers of statutory fees.” 

Id. at 106 S.Ct. at 1553. 

The impact of this practice will therefore be to effective¬ 
ly eliminate future access to the courts in civil rights and 
civil liberties cases by eliminating the practice of those 
lawyers willing to take such cases based on the possibility 
of future court awarded fees. 

A similar basis for this decision is the policy embodied 
in California Rules of Professional Conduct, Rule 2-109 
which states: 

“ (A) A member of the State Bar shall not be a party to 
or participate in an agreement, whether in connection 
with the settlement of a lawsuit or otherwise, if the 
agreement restricts the right of a member of the State 
Bar to practice law....” 

Should defendants be permitted to condition settle¬ 
ment upon a waiver of fees, the effect will be to eliminate 
the practice of those lawyers who are currently willing to 
take such cases. The effect could be as dramatic and as 
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complete as if the defendant had extracted an agreement 
explicitly restricting their future practice of law. 

For this reason, it is the opinion of this Committee that 
it is not ethically proper for a defense attorney to condition 
a settlement offer in a civil liberties or civil rights case on a 
complete waiver of the plaintiff’s attorney’s right to com¬ 
pensation under applicable fee shifting statutes. 

This Committee is not unmindful of the strong judicial 
policy in favor of settlement. Acknowledging that policy 
and the complexities it introduces, we limit this opinion 
solely to a consideration of conditioning settlement offers 
in civil rights and civil liberties cases on a waiver by the 
plaintiff of all right to attorney’s fees. We make no comment 
on the ethical propriety of settlements conditioned upon 
acceptance of partial waiver of fees or offers of lump sum 
settlements or the simultaneous negotiation of settlement 
on the merits and settlement of fees. We also make no 
comment on attorney’s fees demands in other types of 
class action or in other civil litigation where attorney’s fees 
may be available. 

* Two months later in Riverside v. Rivera . JJ.S.,, 106 S.Ct. 2686 
(1986), a four justice panel, joined by a fifth in the conclusion 
only, stressed that the public policy which underlies fee shift¬ 
ing statutes favors the provision of adequate legal repre¬ 
sentation to persons wronged by the type of conduct which 
the fee shifting statutes addressed. However, the Court was 
not dealing with a settlement and the Court’s public policy dis¬ 
cussion does not contrast the legal representation policy with 
the policy in favor of settlements. 
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Opinion No. 446 (December 7,1987) 

DUAL OCCUPATION. A lawyer may incorporate and 
become a sole shareholder of a company that will 
publish and market books written by the lawyer if 
the lawyer complies with the Rules of Professional 
Conduct, specifically including Rules 2-101 and 3- 
102. 

DUAL OCCUPATION AND SOLICITATION. A lawyer 
may not incorporate and become the sole 
shareholder of a management consulting company 
that would act as the lawyer's agent in the solicita¬ 
tion of business. 

AUTHORITIES CITED: 

Ohralik v. Ohio State Bar Association , 

436 U.S. 447 (1978) 

In re Arnoff , 22 Cal.3d 740,746, Supp.150, CaLRptr. 479 
(1978) 

California Business and Professions Code 
Sections 6150-6154 

Rules of Professional Conduct Nos. 2-101, 3-102 
Standards Adopted by Board of Governors 
under Rule 2-101(D) 

Los Angeles County Bar Opinion No. 307 
(November 8,1968) 

Los Angeles County Bar Opinion No. 384 (April 8,1980) 
Los Angeles County Bar Opinion No. 404 
(January 19,1983) (revised) 

Los Angeles County Bar Opinion No. 413 
(August 17,1983). 

A lawyer who is the sole shareholder of a law firm seeks 

this Committee's guidance as to whether he may incor¬ 


porate and become the sole shareholder of (1) a book 
publishing company to publish and market books on busi¬ 
ness management topics, including a book written by the 
lawyer on estate planning and business law and (2) a 
management consulting finn directed exclusively to com¬ 
panies in the “start-ups and acquisition” phases. 

With regard to the book publishing company, the 
lawyer wishes to use “direct mail, direct response adver¬ 
tising and established book distribution channels” to 
market the book. The book will illustrate certain planning 
issues by citing “stories” drawn from the lawyer's personal 
experience. The book will also contain a biographical 
sketch describing the lawyer as experienced in business 
and estate law. 

With regard to the management consulting firm, the 
lawyer proposes that a “non-lawyer CEO-salesman” or a 
“lawyer CEO-salesman" would (a) contact persons 
responding to direct mail and display ads and (b) sell 
“market research and business plan development ser¬ 
vices” provided by independent consultants on a sub¬ 
contract basis. The lawyer intends that consulting 
customers who lack current legal representation will be in¬ 
troduced to the lawyer by the “CEO-salesman” and that 
the lawyer will be engaged to provide legal services. 

With respect to both the publishing and management 
consulting ventures, the lawyer has inquired: 

“1. Is there any ethical prohibition to conducting the 
proposed ventures in the manner described? 

“2. Considering that virtually no customer contact will 
take place at its principal place of business, may either 
or both ventures be conducted from the law firm 
premises? 

“3. Should the common ownership of the law firm and 
affiliated business be disclosed to customers of those 
affiliates? If so, when? In the solicitation material? In 
the points-of-sale material? In the first direct contact? 
At the point at which a referral is made to the law firm?” 

These questions raise important issues regarding the 
terms upon which lawyers may engage in two professions 
from the same office and the extent of permissible adver¬ 
tising and solicitation for the dual professions. We will 
separately analyze each of the businesses. 

Publishing Business 

This Committee has previously decided that a lawyer 
may ethically engage in two professions and may practice 
both professions from the same office as long as the Rules 
of Professional Conduct (“Rules”) are followed. (Opinion 
Nos. 384 and 413.) Therefore, the attorney may own a 
book publishing company that operates from the same 
premises as his law office. 

This Committee has also previously decided that an at¬ 
torney may permit (1) his name to appear as author of a 
pamphlet on a legal subject and as author thereof in the 
publisher's advertising material and (2) reference to his 
profession in the pamphlet and in such advertising 
material. (Opinion No, 307; November 8,1968.) 

Because the subject corporation is wholly owned by the 
lawyer, and the book will be advertised and will contain 
statements that may be considered to be communications 
or solicitations within the meaning of the Rules, the Rules 
apply to all such advertising and statements, including 
biographical, in the book. Therefore, all statements made 
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in the advertising material and the book must comply with 
the Rules, specifically including Rule 2-101 (Professional 
Employment), the standards adopted by the Board of 
Governors under Rule 2-101(D), and Rule 3-102 (Financial 
Arrangements With Non-Laywers). 

If the Rules are satisfied, the separate publication and 
law businesses may be conducted from the same 
premises. The common ownership of the publishing com¬ 
pany and the law firm should be disclosed in the material 
advertising the book and in the book itself. 

Management Consulting Firm 

For the reasons explained in the previous section, in 
general, a lawyer may ethically engage in two professions 
and may, therefore, practice both as a lawyer and owner 
of a management consulting business from the same of¬ 
fice as long as the Rules are followed. The significant ques¬ 
tion posed by the lawyer is whether the management 
consulting film as proposed can employ a salesman who, 
as part of the purpose of the management consulting firm, 
would introduce potential clients to the lawyer. 

This Committee has in the past extensively reviewed' 
and analyzed issues of permissible advertising and 
solicitation by attorneys (Opinion No. 404) and issues 
raised in the context of advertising and solicitation per¬ 
formed by or for an attorney owning and operating dual 
businesses (Opinion Nos. 384 and 413). The reasoning 
and conclusions of those Opinions, Rule 2-101 and the 
Business and Professions Code compel the conclusion 
that the portion of the management consulting business 
that would introduce potential clients to the lawyer by the 
means proposed would violate Rule 2-101(B) and (C). 

Rule 2-101(8) provides that 

“No solicitation orQommunication’ seeking profes¬ 
sional employment from a potential client for 
pecuniary gain shall be delivered by a member or a 
member's agent in person or by telephone to the 
otential client, nor shall a solicitation or 
ommunlcation' specifically directed to a particular 
potential client regarding that potential client’s par¬ 
ticular case or matter and seeking professional 
employment for pecuniary gain be delivered by any 
other means, unless the solicitation or 

Qomimmication’ is protected from abridgment by the 
Constitution of the United States or by the Constitu¬ 
tion of the State of California. A potential client in¬ 
cludes a former or present client. 

“Notwithstanding the foregoing, nothing in this sub¬ 
division (B) shall limit or negate the continuing profes¬ 
sional duties of a member or a members firm to 
former or present client, or a member's right to 
respond to inquiries from potential clients.” 

Under this Rule, neither a lawyer nor his agent in per¬ 
son or by telephone can specifically direct a “communica¬ 
tion” or “solicitation” to a “particular potential client 
regarding that potential client’s particular case or matter 
and seeking professional employment” be delivered by 
any other eans unless that solicitation or communication 
is constitutionally protected. 

By the terms of Rule 2-101 (B) itself, therefore, the 
proposed conduct is prohibited because it is specifically 


directed to a particular potential client regarding that 
potential client’s particular case or matter and seeks 
professional employment for pecuniary gain for the lawyer. 
The proposed conduct does not constitute a response to 
inquiries from a potential client, if the CEO-salesman oral¬ 
ly initiates inquiry as to the need for legal services, such 
inquiry may be in person solicitation in violation of Rule 2- 
101(B). 

The conduct also violates both Rule 2-101 (C) and Busi¬ 
ness and Professions Code Sections 6150-6154 that 
prohibit the acceptance of professional employment ob¬ 
tained through the acts of an agent, runner or capper, 
which acts would be in violation of the law. 

Rule 2-101(C) provides that 

“A member or a member’s firm shall not solicit or ac¬ 
cept professional employment offered or obtained 
through the acts of an agent, runner or capper, which 
acts would be in violation of law, or which, if performed 
by a member of the state bar; would be in violation of 
subdivisions (a) or (b) of this Rufe'2-101.” 

Business and Professions Code Section 6151(a) 
defines a runner or capper as “any person, firm, associa¬ 
tion or corporation acting in any manner or in any capacity 
as agent for an attorney at law ... in the solicitation or 
procurement of business for such attorney as provided in 
this article.” An “agent” is defined in Section 6151(b) as 
“...one who represents another in dealings with one or 
more third persons.” 

Further, prior Opinions of this Committee have made 
clear that (1) a person who came to an attorney-real estate 
broker seeking services solely as a real estate broker could 
not then be solicited in any manner to engage the legal 
services of the attorney in the transaction involved without 
violating Rule 2-101(B); (Opinion Nos. 384 and 413. (“...the 
lawyer should insure that legal services are not provided 
to clients personally solicited by the broker-employees.”).) 
and (2) if a client came to a realty company owned by a 
lawyer seeking brokerage services only, the brokerage 
company could not solicit the client in any manner regard¬ 
ing legal sen/ices in connection with the real estate trans¬ 
action unless that solicitation is constitutionally protected 
(Opinion No. 413, citing Opinion No. 404). The Committee 
views a management consulting company's rendering of 
business advice as analogous to a real estate brokerage 
business for the purpose of application of the Rules. 

By its terms, Rule 2-101(C) refers back to Rule 2-101 (B) 
and thus incorporates the reference in 2-101 (B) to constitu¬ 
tionally protected speech. This Committee has already 
noted its opinion that this Rule 2-101 (B) is “very unsatisfac¬ 
tory, because it gives no guidance as to what kinds of 
otherwise prohibited conduct are constitutionally 
protected.” (Opinion No. 404.) 

However, the set of facts posed—i.e., a person 
employed by a corporation, solely owned by the lawyer, 
soliciting business for that lawyer—does not pose a dif¬ 
ficult constitutional question in our view. The Business and 
Professions Code’s restrictions on a lawyer's agent's 
solicitation of business for that lawyer have been ruled con¬ 
stitutional. In re Arnoff , 22 Cal.3d 740, 746 Supp.150, 
CaLRptr. 479 (1978). See also , Ohralik v. Ohio State Bar 
Association , 436 U.S. 447 (1978). 


November 1988 


152 



LA. County Bar Assoc. Formal Opinions 


In view of the Committee’s conclusion that the manage¬ 
ment consulting firm cannot be operated in any respect if 
its purpose is to recommend clients to the lawyer, it fol¬ 
lows that an operation as described cannot be conducted 
at all, much less on the premises of the law firm. 


Opinion No. 447 

FEE SPLITTING WITH A NON-LAWYER. An attorney 
may remit to a private individual client the difference 
between an amount calculated by the original con¬ 
tingency fee agreement and a subsequent larger 
amount of attorneys fees awarded by the court 
provided the lawsuit is brought in good faith and the 
proposed new fee is not contemplated until after the 
court has awarded attorneys fees. 

AUTHORITIES CITED: 

Rule 3-102(A); 

ABA Model Code DR 3-102; 

ABA Model Rule 5.4(a); 

LACBA Opinions 68,102,226, 261; 

Emmons. Williams, Mire & Leech v. State Bar , 

6 Cal.App.3d 565, 86 Cal.Rptr. 367; 

Vella v. Hudgins , 151 Cal.App.3d 515,198 CaLRptr. 725; 
Camacho v. Schaeffer , 193 Cal.App.3d 718; 

Wilderness Society v. Morton . 495 F.2d 1026, 

(D.C. Circuit 1974); 

National Treasury Employees Union v. United States 
Department of Treasury , 656 F.2d 848 
(D.C. Circuit 1981); 

Devine v. National Treasury Employees Union , 

805 F.2d 383 (1986); 

Carran v. Department of Treasury , 805 F.2d 1406 
(9th Circuit 1986). 

Attorney entered into a fee agreement with Client which 
at the time only contemplated a contingency fee of 40% of 
the recovery. Attorney, on behalf of Client, sued Defendant 
under a statute which provides for an award of reasonable 
attorneys fees. Client/Plaintiff prevailed at trial and the 
court awarded Client/Plaintiff attorneys fees which ex¬ 
ceeded the 40% amount specified by the contingency fee 
agreement. After a court award of fees a different fee ar¬ 
rangement is contemplated between Attorney and Client. 
Attorney inquiries: 

1. May Attorney remit to the Client the difference be¬ 
tween the amount of fees awarded by the court and the 
40% calculated under the fee agreement? Attorneys fees 
would then be limited to the lesser amount of the 40% of 
recovery calculated under the fee agreement. 

2. Assume a different situation where attorneys fees are 
awarded under an “Attorney Fees Provision” in a contract 
between Client/Plaintiff and Defendant rather than pur¬ 
suant to statute. May Attorney remit to Client the amount 
of fees awarded which are in excess of the amount 
specified in the fee agreement between Client and Attor¬ 
ney? 

Both inquiries are limited by the following circumstan¬ 
ces: 

First, the lawsuit is brought on behalf of a single private 
individual litigant, Client, who alone is responsible for at¬ 
torneys fees. This opinion does not address lawsuits 
brought by or on behalf of organizations for their member¬ 


ship or by charitable or other public interest organizations 
for public benefit. (See Wilderness Society v. Morton , 495 
F.2d 1026, (D.C. Circuit 1974); National Treasun/ 
Employees Union v. United States Department of 
Treasury , 656 F.2d 848 (D.C. Circuit 1981); Devine v. Na¬ 
tional Treasun/ Employees Union , 805 F.2d 384 (1986); 
Carran v. Department of Treasury . 805 F.2d 1406 (9th Cir¬ 
cuit 1986).) 

Second, the action is brought by Attorney and Client in 
good faith and not for the purpose of generating attorneys 
fees, it would be improper to commence or prosecute a 
lawsuit which contemplates as its sole purpose the 
generation of legal fees. (See California Rules of Profes¬ 
sional Conduct Rules 2410(A) and (B) and 2-111(B)(1).) 

Third, it is not contemplated, until after award of court 
ordered attorneys fees, that fees should be other than 
those specified by the contingent fee agreement. If under 
the circumstances as discussed herein, prior to award of 
fees, Attorney and Client have agreed that court awarded 
attorneys fees will be remitted in part to the Client, then At¬ 
torney should inform the court of that fact prior to its award 
of any attorneys fees. (See Business and Professions 
Code Section 6068(d); Rule 7-105; LACBA Opinions 226, 
261;} 

Since this Committee is of the opinion that under the 
specific limitations stated above the Attorney may remit to 
Client the amount awarded in excess of the amounts cal¬ 
culated in the fee agreements, both inquiries are dis¬ 
cussed together. 

Rule 3-102(A) provides in pertinent part that “A member 
of the State Bar or the member’s firm shall not directly or 
indirectly share legal fees except with a person licensed to 
practice law....” 

Trie American Bar Association has similar rules 
proscribing the division of legal fees with non-lawyers. 
(See ABA Model Code DR 3-102, ABA Model Rule 5.4(a).) 
The comment to ABA Rule 5.4(a) provides that the limita¬ 
tion on fee splitting is designed to protect the lawyer’s 
professional independence of judgment. Former ABA Ethi¬ 
cal Consideration E-8 states that since a lawyer should not 
aid or encourage a lay person to practice law, the Attorney 
should not practice law in association with the lay person 
or otherwise share legal fees with the non-licensed in¬ 
dividual. California appellate cases set out the several con¬ 
cerns of fee-splitting between lawyers and lay persons: 
“the danger of competitive solicitation (Crawford v. State 
Bar , 54 Cal.2d 659, 666 (7 Cal.Rptr. 746, 355 P.2d 490]); 
[such fee-splitting] poses the possibility of control by the 
lay person interested in his own profit rather than the 
client’s fate (Utz v. State Bar , 21 Cal.2d 100,108 [130 P.2d 
277]); [and such fee-splitting] facilitates the lay 
intermediary’s tendency to select the most generous, not 
the most competent, attorney (Unnick v. State Bar , 62 
Cal.2d 17, 21 [41 Cal.Rptr. 1, 396 P.2d 33]; Hindebrand v. 
State Bar , 36 Cal.2d 504, 523 [225 P.2d 508], separate 
opinion of Traynor, J.)” (Emmons, Williams, Mires & Leech 
v. State Bar , 6 Cal.App.3d 565,573-574,86 CaLRptr. 367.) 

None of the above stated ethical concerns of fee-split¬ 
ting with lay persons are relevant if the lay person is a client 
who has employed the Attorney under a prior specified 
contingency fee agreement and the limited circumstances 
set forth in this opinion are applicable since the client is 
not encouraged to practice law, attorney’s professional in- 
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Hrwe^ofthe Committee's conclusion that therrapage- 
merrt consuttiTtg^fmcannot be opergettin-artTrespect if 
its purpose is to recoroirieD0=dl6^to the lawyer, it fol¬ 
lows thataniipefanSnasdescribed carmeUagconducted 
at-a»rTffijchless on the premises of the law firm. 


Opinion No. 447 

FEE SPLITTING WITH A NON-LAWYER. An attorney 
may remit to a private individual client the difference 
between an amount calculated by the original con¬ 
tingency fee agreement and a subsequent larger 
amount of attorneys fees awarded by the court 
provided the lawsuit is brought In good faith and the 
proposed new fee is not contemplated until after the 
court has awarded attorneys fees. 

AUTHORITIES CITED: 

Rule 3-102(A); 

ABA Model Code DR 3-102; 

ABA Model Rule 5.4(a); 

LACBA Opinions 68,102,226,261; 

Emmons, Williams. Mire & Leech v. State Bar . 

6 Cal.App.3d 565, 86 CaLRptr. 367; 

Vella v. Hudgins . 151 Cal.App.3d 515,198 CaLRptr. 725; 
Camacho v. Schaeffer , 193 Cai.App.3d 718; 

Wilderness Society v. Morton . 495 F.2d 1026, 

(D.C. Circuit 1974); 

National Treasury Employees Union v. United States 
Department of Treasury . 656 F.2d 848 
(D.C. Circuit 1981); 

Devine v. National Treasury Employees Union . 

805 F.2d 383 (1986); 

Carran v. Department of Treasury , 805 F.2d 1406 
(9th Circuit 1986). 

Attorney entered into a fee agreement with Client which 
at the time only contemplated a contingency fee of 40% of 
the recovery. Attorney, on behalf of Client, sued Defendant 
under a statute which provides for an award of reasonable 
attorneys fees. Client/Plaintiff prevailed at trial and the 
court awarded Client/Plaintiff attorneys fees which ex¬ 
ceeded the 40% amount specified by the contingency fee 
agreement. After a court award of fees a different fee ar¬ 
rangement is contemplated between Attorney and Client. 
Attorney inquiries: 

1. May Attorney remit to the Client the difference be¬ 
tween the amount of fees awarded by the court and the 
40% calculated under the fee agreement? Attorneys fees 
would then be limited to the lesser amount of the 40% of 
recovery calculated under the fee agreement. 

2. Assume a different situation where attorneys fees are 
awarded under an “Attorney Fees Provision” in a contract 
between Client/Plaintiff and Defendant rather than pur¬ 
suant to statute. May Attorney remit to Client the amount 
of fees awarded which are in excess of the amount 
specified in the fee agreement between Client and Attor¬ 
ney? 

Both inquiries are limited by the following circumstan¬ 
ces: 

First, the lawsuit is brought on behalf of a single private 
individual litigant, Client, who alone is responsible for at¬ 
torneys fees. This opinion does not address lawsuits 
brought by or on behalf of organizations for their member¬ 


ship or by charitable or other public interest organizations 
for public benefit. (See Wilderness Society v. Mortem , 495 
F.2d *1026, (D.C. Circuit 1974); National Treasury 
Employees Union v. United States Department of 
Treasury . 656 F.2d 848 (D.C. Circuit 1981); Devine v. Na¬ 
tional Treasury Employees Union. 605 F.2d 384 (1986); 
Ca/ran v. Department of Treasury. 605 F.2d 1406 (9th Cir¬ 
cuit 1986).) 

Second, the action is brought by Attorney and Client in 
good faith and not for the purpose of generating attorneys 
fees. It would be improper to commence or prosecute a 
lawsuit which contemplates as its sole purpose the 
generation of legal fees. (See California Rules of Profes¬ 
sional Conduct Rules 2-110(A) and (B) and 2-111(B)(1).) 

Third, it is not contemplated, until after award of court 
ordered attorneys fees, that fees should be other than 
those specified by the contingent fee agreement. If under 
the circumstances as discussed herein, prior to award of 
fees. Attorney and Client have agreed that court awarded 
attorneys fees will be remitted in part to the Client, then At¬ 
torney should inform the court of that fact prior to its award 
of any attorneys fees. (See Business and Professions 
Code Section 6068(d); Rule 7-105; LACBA Opinions 226, 
261;) 

Since this Committee is of the opinion that under the 
specific limitations stated above the Attorney may remit to 
Client the amount awarded in excess of the amounts cal¬ 
culated in the fee agreements, both inquiries are dis¬ 
cussed together. 

Rule 3-102(A) provides in pertinent part that “A member 
of the State Bar or the member's firm shall not directly or 
indirectly share legal fees except with a person licensed to 
practice law....* 

The American Bar Association has similar rules 
proscribing the division of legal fees with non-lawyers. 
(See ABA Model Code DR 3-102, ABA Model Rule 5.4(a).) 
The comment to ABA Rule 5.4(a) provides that the limita¬ 
tion on fee splitting is designed to protect the lawyer’s 
professional independence of judgment. Former ABA Ethi¬ 
cal Consideration E-8 states that since a lawyer should not 
aid or encourage a lay person to practice law, the Attorney 
should not practice law in association with the lay person 
or otherwise share legal fees with the non-licensed in¬ 
dividual. California appellate cases set out the several con¬ 
cerns of fee-splitting between lawyers and lay persons: 
“the danger of competitive solicitation (Crawford v. State 
Bar, 54 Cal.2d 659, 666 [7 CaLRptr. 746, 355 P2d 490)); 
[such fee-splitting] poses the possibility of control by the 
lay person interested in his own profit rather than the 
client's fate (Utz v. State Bar . 21 Cal.2d 100,108 [130 P.2d 
277]); [and such fee-splitting] facilitates the lay 
intermediary's tendency to select the most generous, not 
the most competent, attorney (Linnick v. State Bar , 62 
CaL2d 17, 21 [41 CaLRptr. 1,396 P.2d 33]; Hindebrand v. 
State Bar . 36 Cal.2d 504, 523 [225 P.2d 508], separate 
opinion of Traynor, J.)” (Emmons. Williams. Mires & Leech 
v. State Bar , 6 Cal.App.3d 565,573-574,86 CaLRptr. 367.) 

None of the above stated ethical concerns of fee-split¬ 
ting with lay persons are relevant if the lay person is a client 
who has employed the Attorney under a prior specified 
contingency fee agreement and the limited circumstances 
set forth in this opinion are applicable since the client is 
not encouraged to practice law, attorney’s professional in- 
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dependence is not compromised, and there is no issue of 
solicitation of attorney services. 

A court may award attorneys fees not limited by the 
terms of the contingency fee contract (Vella v. Hudgins , 
15TCalApp.3d 515,198 Cai.Rptr. 725; Camacho v.Schaef- 
fer, 193 Cal.App.3d 718, 723*725.) Two opinions of this 
Committee permit an attorney to exact less fees than the 
statutory amount specified in probate matters. (See 
LACBA Opinions 68,102.) The Committee views no ethi¬ 
cal impropriety if the Attorney looks only to the original con¬ 
tingency fee agreement for compensation, under the 
limited circumstances as set forth herein, where attorneys 
fees are awarded in an amount greater than specified and 
calculated under the contingency fee agreement 


Opinion No. 448 (December 21,1987) 

ADVERSE AND CONFLICTING INTERESTS. An stfolr- 
sy who has previously prepared estate plans for a 
husband and wife may not, while his clients atwstill 
led, represent the husband with regard to the 
Hon and drafting of a Marvin Aar 
another woman without the informed and/written 
consent of the wife. 

AUTHORITIES CITED: 

ABA Formal Opinion 210; 

California mrles of Professional Conduct/Rule 4-101; 

Los Angeles County Bar Informal Opinidn 1958*5; 

Los AngeiesCounty Bar Formal Opinion 403; 

California CivinCode §2228; 

Probate Code §2101. 

The Commrttee's'opinion has beenfequested concern¬ 
ing the following circumstances. An attorney has acted for 
a number of years as counsel for a Kusband and wife with 
respect to various matters concerning estate planning, in¬ 
cluding preparation of a living trust and mutual wills. 

A year after the preparation dr the estate plan, the wife 
became very ill. Two years taier while the wife was still 
seriously ill, the husband, uhpeknownst to his wife, com¬ 
menced an affair with another woman. The husband and 
the other woman, who are/living together, wish to enter 
into a Marvin Agreement/Trie We is still unaware of her 
husband's relationship wfth the other woman. 

The following issues/arising from the preceding factual 
situation, have been presented toW 

1. Can the attorne/represent theViusband with respect 
to the negotiation and drafting of tire Marvin Agreement 
without obtaining We informed consent of the wife? 

2. Assuming tnat the attorney has an obligation to in¬ 
form the wife of me affair and the proposed Man/in Agree¬ 
ment, should Separate counsel be obtained for the wife, 
and in the event that she lacks the necessary capacity to 
act on her/own behalf, should proceedings be com¬ 
menced to/iave a conservator appointed? 

With regard to the first issue, the Committee is of the 
opinion Jrat the attorney should not undertak&the repre¬ 
sentation of the husband with regard to the Mantin Agree¬ 
ment without the informed and written consent onthe wife. 
The Attorney has previously jointly represented me hus- 
and wife with regard to the preparation of tnteir es¬ 
tate plans.* When the attorney prepared the wills and 
living trusts he was given information by the husband and 
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period or \ 
have terminate 


rid Professional Respon- 
/iawyer who drafted a will 
t of changes in conditions 
I desirable. As that Corn- 


wife with regard to their estate plans and the method I 
which they proposed to dispose of their property. Wft 

I I in Opinion 403 that information 
tries that a client has named in 
itiaJ. 

ontains insufficient facts for us fo cfeter- 
ie attorney has an ongoing proressbnai 
the wife. The estate plans weremrepared 
ier and the inquiry disdoses/no/repre- 
taken by the attorney of husband/or wife 
estate plan was prepared to me time that 
iquested representation iof the Marvin 
inquiry also does not dispose whether 
)r wife has consulted with or established 
lationship with another lamer/during this 
er either the attorney or husband and wife 

I isional relationship in the time 
irepared. 

iwyer who Prepared an estate 
here is an ongoing relationship 
m a lengthy period of time has 
an was prepared during which 
o further services for the client, 
services of another attorney 
feet to ine lawyer who original- 
We nafe that in Formal Opinion 
lies, 
tat i 
die 

mittee stated: 

Many events transpire V^tween the date of making the 
will and the death oft the testator. The legal sig¬ 
nificance of such occurences are often of serious 
consequences, of wWah the testator may not be 
aware, and so the imporknee of calling the attention 
of the testator thereto is manifest. 

It is our opinion thal wherathe lawyer has no reason 
to believe that hef has bean supplanted by another 
lawyer, it is not only his righft but it might even be his 
duty to advise ms client of any change of fact or law 
which might defeat the client's^ testamentary purpose 
as expressed in the will. 

Whether the wife could be considered a present or 
former client of tne attorney does nat affect our analysis 
with regard to me first issue in view of the provisions of 
Rule 4-101 of the California Rules of Professional Conduct. 
That rule provides: 

A member of the State Bar shall ndk accept employ¬ 
ment averse to a client or former cbent, without the 
informed and written consent of thefolient or former 
client, /elating to a matter in reference 
obtaiipd confidential information by 
the fip urse of his employment by such 
clii 

Rufe/4-101 refers to information obtained from both 
presenjrand former diente. The attorney has previously ob¬ 
tained confidential information from the wife regarding her 
plan to leave her estate to her husband. The nusband's 
entering into a Marvin Agreement with another woman 
which potentially could involve community assets would 
relate to a matter in reference to which the attorney has ob- 
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240 OPINIONS ON PROFESSIONAL ETHICS 

demned. (See Canon 34 of the Canons of Professional Ethics of the Ameri¬ 
can Bar Association.) This agreement, however, does not fall within that 
condemnation as both the lawyer and the layman are employed and com¬ 
pensated directly by the client. The fact that only the maximum compen¬ 
sation of A and B together was fixed by the client, and that the precise 
amount to go to each was later to be decided on, does not impair this 
conclusion. 

The Committee believes it would have been preferable to have the reso¬ 
lution of employment so drawn that it would appear on its face, as it now 
does only by inference, that the sum paid over by the client was turned 
over to A for both A and B. 

In giving this opinion, the Committee assumes that the proposed retainer 
is not contrary to any provision of statutory law (see Section 274, Penal 
Law, State of New York) by reason of the lawyer’s unqualified assumption 
of the disbursements, and also assumes that the functions performed by 
the real estate agent, B, did not constitute unlawful practice of the law. 

NUMBER 447 APRIL 6, 1938 

Question. X, a lawyer, had a dispute with a club as to the dues X owed. 
Y, the club’s lawyer, telephoned X about the claim, and they finally agreed 
to settle for a stated sum. A check for that amount was sent to the club 
and cashed by it. As a part of the settlement, it was agreed that the club 
should return certain belongings to X, but when X sent for them the club 
admitted that it had lost them. Some months later, X sued the club to re¬ 
cover their value, whereupon Y telephoned X that unless the suit was 
dropped he would disregard the settlement and sue for the total originally 
claimed by the club (less the payment). X refused to drop his suit and Y 
started suit as threatened. 

Was Y’s conduct professionally improper? 

Answer. Assuming that there was a real dispute as to the amount of the 
dues, the settlement for less than the amount claimed by the club was a 
valid settlement and the club’s claim for the full dues was not meritorious. 
It is not proper for a lawyer to institute a suit that he knows is not meri¬ 
torious in order to deter a party from asserting his legal rights (see Canons 
30 and 31 of the Canons of Professional Ethics of the American Bar As¬ 
sociation). Assuming that the facts as understood by Y were as above 
stated, the Committee is of opinion that Y’s conduct was professionally 
improp er. 

NUMBER 448 J) APRIL 6, 1938 

'~22Que$iion.~7Cnrm of New York City attorneys submit the following: 
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We have brought a representative action on behalf of a policy holder in A 
insurance company and other policy holders similarly situated, to declare that 
certain profits earned by policy holders of that class belong to them and should 
be distributed among them, in which action we also ask for an allowance out 
of the fund thus created in the event of success on their part. 

In examining into the matter, we have come to the conclusion that the same 
condition obtains with reference to similar policy holders in B, C, and D in¬ 
surance companies, in which one of our partners is a policy holder of the 
same class as the policy holder in A insurance company above mentioned. 

Is it proper professional conduct for the inquiring attorneys to bring 
the suggested actions against various insurers in behalf of policy holders 
other than the partner of the inquirers? 

Answer . In the opinion of the Committee, it would be professionally 
proper for the inquiring attorneys to commence the representative actions 
suggested in the submission provided they represent their own clients whose 
retainers were not solicited in the manner condemned by Canon 27 of 
the Canons of Professional Ethics of the American Bar Association. The 
Committee does not pass upon the question (of law) relating to seeking an 
“allowance out of the fund.” 

NUMBER 449 APRIL 20, 1938 

Question . E, an attorney, secured a judgment for a client, and E was 
fully paid by the client for his services. 

About six years afterward, at the former client’s request, E turned the 
papers over to an attorney, the son of the former client, the judgment be¬ 
ing then considered worthless. 

About the same time E accepted a Government position and turned 
his law practice over to attorney M. 

Thereafter attorney J (a stranger) wrote to E that he (attorney J) 
would undertake for a 50 percent contingent retainer to collect the judg¬ 
ment, and in the letter offered E a percentage of the retainer. This letter 
in due course was received properly by attorney M in the general handling 
of E’s practice. 

M advised the judgment creditor (the former client of E) of the com¬ 
munication but refused to disclose the identity of the sender (J) for the 
reason that the judgment creditor wished to engage another attorney (his 
son) to contact the sender and to leave M out of consideration. 

Was it professionally proper for attorney M to refuse to disclose to the 
judgment creditor the identity of attorney J, the signer of the letter? 

Answer. Attorney M, while acting as representative of attorney E, was 
bound by any obligation then arising that attorney E owed to his former 
client. E (and consequently M) had the duty to advise the client of the 
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tained confidential information from the wife. If the wife 
knew of the relationship between the husband and the 
other woman and the fact that they were entering into a 
Marvin Agreement, the wife might want to modify her es¬ 
tate plan or otherwise attempt to change her will and living 
trust. 

If the attorney represents the husband with regard to the 
Marvin Agreement, he will unquestionably be acting adver¬ 
sely to the wife’s interests as the attorney will be facilitat¬ 
ing the husband’s entering into a relationship which is 
directly adverse to the marriage. In this regard, we see lit¬ 
tle difference in principle between the current situation and 
an attorney representing one spouse in a divorce proceed¬ 
ing when the attorney has previously represented both 
spouses with regard to the drafting of wills and other re¬ 
lated matters. As we noted in our Informal Opinion 1958-5, 
the latter representation violates Rule 4-101. 

The representation of the husband in the negotiation 
and drafting of the Marvin Agreement is an employment ad¬ 
verse to the wife relating to a matter in reference to which 
the attorney has obtained confidential information in the 
course of his employment by the wife. Thus, whether the 
wife is a present or former client, the attorney has the duty 
under Rule 4-101 to obtain the informed and written con¬ 
sent of the wife before undertaking the representation of 
the husband with regard to the Marvin Agreement. 

The Committee is of the opinion that the attorney should 
inform the husband that the attorney will need the consent 
of the wife in order to undertake the representation. The at¬ 
torney should also tell, the husband that, in order to obtain 
the wife’s informed consent, he will be required to disclose 
the husband’s affair with the other woman, if the husband 
is unwilling to lei the attorney make this disclosure, the at¬ 
torney should not undertake the representation. Further¬ 
more, if the wife is of such diminished capacity that she 
cannot herself give an informed consent or if such a dis¬ 
closure may adversely affect her health, the attorney 
should not undertake the representation. When a proposed 
representation can be of little or no value to a person from 
whom consent is needed and that person is, because of 
diminished mental capacity, incapable of giving consent, 
the attorney should not undertake the representation. Any 
conservator appointed by the court would have the duty to 
act in the best interests of the conservatee, and it can 
reasonably be presumed that a conservator would be re¬ 
quired to withhold consent. See Probate Code Section 
2101 (conservator has same fiduciary duties as trustee); 
Civil Code Section 2228 (trustee required to act with utmost 
good faith to further interests of beneficiary). 

The second question asks us to assume that the attor¬ 
ney has an obligation to advise the wife of the relationship 
between the husband and the other woman and the Mar¬ 
vin Agreement. We have not, however, been provided with 
the factual basis for this assumption. The basis of the as¬ 
sumption may be that the joint representation of the hus¬ 
band and wife by the attorney continued without 
interruption from the time the estate plan was prepared until 
the time that the husband asked the attorney to represent 
him, with regard to the Marvin Agreement. We note that 
Evidence Code Section 963 provides that when two or 
more clients have retained an attorney upon a matter of 
common interest, neither of them may claim the attorney- 
client privilege against the other as to a communication 
made in the course of that relationship. We have insuffi- . 


cient facts to determine whether the husband’s disclosure 
to the attorney of his relationship with the other woman was 
made in the course of the joint representation of the hus¬ 
band and wife or a separate representation that the hus¬ 
band was proposing that the attorney undertake of the 
husband. If the disclosure was made in the latter instance, 
these facts may themselves have become the source of a 
confidential disclosure to the attorney that he is required 
not to reveal without the husband’s consent. 

We also have insufficient facts regarding the terms of 
the living trust to determine what actions, if any, should be 
undertaken in the event of the wife’s incapacity. The living 
trust may appoint the husband as the trustee in the event 
of the wife’s incapacity, in which event actions undertaken 
unilaterally by the attorney may violate the terms of the trust 
which he drafted as well as adversely affecting tbe hus- 
barid. 

We believe that a conflict between the husband and 
wife’s interests is present which requires the attorney to 
withdraw from the representation of either. For the attorney 
to act unilaterally to begin conservatorship proceedings or 
to make disclosures to the wife may put the attorney in the 
position of acting adversely to the husband, who appears 
to be an existing client. 

* The inquiry does not advise us as to the disclosures, if any, the 
attorney made before undertaking the joint representations of 
husband and wife nor the nature of any consent that he ob¬ 
tained prior to that representation. 


Opinion No. 449 (March, 1988) 

LEGAL ADVICE BY TELEPHONE; WORKERS’ COM¬ 
PENSATION “HOT LINE”. A telephone “hot line” to 
give advice for a fee to callers on questions of 
Workers’ Compensation law can ethically be estab¬ 
lished by an attorney proficient in the field of 
Workers’ Compensation law but the giving of such 
telephone advice constitutes professional employ¬ 
ment which imposes on the attorney all the obliga¬ 
tions Inherent in a lawyer-client relationship. 

AUTHORITIES CITED: 

California Business & Professions Code §6068(e) 
California Rules of Professional Conduct 
Rules 5-102(A)(B), 6-101,2-101 

The inquiring attorney i s a former Workers’ Compensa¬ 
tion judge now fully retired as such, who has authored 
several books in the field of Workers’ Compensation. From 
time to time he conducts seminars on Workers’ Compen¬ 
sation and unemployment insurance problems for lawyers, 
personnel managers and insurance company risk 
managers in various locations throughout California. He 
frequently receives telephone inquiries on questions of 
Workers’ Compensation and unemployment insurance law 
from his readers and those who have attended his semi¬ 
nars who ask for advice about their cases or potential 
cases. Desiring to establish a telephone advice “hot line” 
to answer such inquiries, he has asked the Committee 
whether there are any ethical problems in his establishing 
such a service. 

The proposed service would consist of advice given 
over the telephone in response to a stated set of facts. 
Charges would be based on the time spent on the 
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telephone. The inquiring attorney states that he would not 
be involved in the case to which the alleged facts pertain 
and it is unlikely that there would be any follow-up after the 
initial call. 

In the opinion of the Committee there is no ethical 
proscription of such a service, but the giving of telephone 
advice under the stated circumstances where a fee is 
charged constitutes professional employment which would 
impose on the attorney all the obligations inherent in a 
lawyer-client relationship. 

The attorney would therefore be charged with the duty 
of confidentiality toward each person using his service (Cal. 
Bus. & Prof. Code, 16068(e)). He would also be under a 
duty to avoid the representation of adverse and conflicting 
interests which is prohibited by Rule 5-102(A) and (B), and 
this might well involve extensive record keeping. To meet 
the cofnpetency requirements of Rule 6-101 the attorney 
shouJd take care to elicit sufficient information from „a 
telephone Client to enable him to render appropriate advice. 
Any advertisement of the “hot line" and solicitation of sub¬ 
scribers should, of course, conform to the requirements of 
Rule 2-101. 


Opinion No. 450 (May 16, 1988) 

ACTION AGAINST PRESENT OR FORMER CLIENT. It 
is improper for an attorney to bring an action for ap- 
pointment of conservator for a present or former 
client, within the scope of the representation of the 
client, even where the attorney believes that a con¬ 
servatorship is in the client’s best interest; 

AUTHORITIES CITED: 

California Rules of Professional Conduct 4-101,5-102 
Formal Opinion No. 138 

The inquiring attorney was counsel to a husband and 
wife, now deceased* who left a testamentary trust for the 
benefit of their four children. Eventually child “A” will take 
outright, real estate and personal property worth between 
$300,000 and $500,000. This child is unmarried but has 
one minor child of his own. He has allegedly developed a 
chemical dependency problem to such an extent that it 
would be financially imprudent for him to receive this 
property. The inquiring attorney has served as legal coun¬ 
sel for “A n on a number of matters, including the structuring 
of “A’s" financial affairs. The attorney, as counsel for “A’s” 
siblings, believes that a conservator of the property should 
/be appointed topresen/e^suffcieTTLc for 

the future maintenance and Well being of ^A: w “A" opposes 
the appointment of a conservator. The inquiring attorney 
firmly believes that the appointment of a conservator is in 
the best interests of “A." 

The attorney inquires whether he is disqualified from 
representing a petitioner for the appointment of a conser¬ 
vator of “A's” property, if “A* contests the petition. 

The facts of this case are quite similar to those in For¬ 
mal Opinion No. 138 in which the Committee stated that an 
attorney may not ethically accept employment for the pur¬ 
pose of instituting proceedings for the appointment of a 
guardian of the person or estate of his client. Though the 
opinion was written 47 years ago, it is still valid. 

Opinion 138 states that the proceeding for the appoint¬ 
ment of a guardian is i n the nature of an adversary proceed¬ 


ing, in which the alleged ward could employ counsel and 
oppose the application. The attorney bringing the applica¬ 
tion would have been in violation of Canon 6 of the former 
ABA Canons of Professional Ethics. Old Canon 6 was en¬ 
titled “Adverse Influences and Conflicting Interests" and its 
substance has been preserved in California Rules of 
Professional Conduct 4-101,5-101 and 5-102. 

In the opinion of the Committee the attorney is dis¬ 
qualified from bringing such a petition. It appears that the 
attorney is presently legal counsel to “A." An attorney is dis¬ 
qualified from bringing a legal action against a present 
client. Even if the attorney severs his existing attorney- 
client relationship with “A,” it appears from the facts 
presented to the Committee that the attorney would be dis¬ 
qualified from bringing such an action, because it would be 
based upon confidential information acquired during the 
attorney's former representation of “A." An attorney is dis¬ 
qualified from opposing a former client in a matter as to 
which the attorney bas.receiyed confidential information. 
Such conduct would be. in violation of Rule 4-101 of the 
California Rules ofProfessional Conddct, which states: 

A member of the State Bar shall not accept employ¬ 
ment adverse to a client or former client without the 
informed and written consent of the client or former 
client, relating to a matter in reference to which he has 
obtained confidential information by reason of or in the 
course of his employment by such client or former 
client 

Additionally, by representing “A* and the petitioner for 
the appointment of a conservator, the attorney is in danger 
of violating Rule 5-102(B), which states that a “member of 
the State Bar shall not represent conflicting interests, ex¬ 
cept with the written consent of all parties concerned." 
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PUBLICATION OF LEGAL ARTICLE BY LAWYER RE¬ 
LATED TO A CLIENTS CASE. An attorney may pub¬ 
lish an article in a law journal that Is related to the 
subject matter of a client’s case which does not 
prejudice the client. 
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A law journal has asked the Committee its opinion on 
the propriety of the publication of an article by an attorney 
(“A") on an issue pending before the United States 
Supreme Court in the following circumstances. 

A represents a client (“C") with a claim against a failed 
savings and loan association, for which the Federal 
Savings and Loan Insurance Corporation (“FSLIC”) has 
been appointed as conservator. After A obtained a writ of 
attachmentf or C in SuperiorCourt, C’scasewasdismissed 
by the California Court of Appeal, based on a legislative in- 
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